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IN THE 

Statrirt (Court of Ujr lluttrii States 

FOE THE DISTKICT OF COLUMBIA 


Civil Action No. 10S44 


United Transport Service Employees of America, in its own right, 
and as the actual and legally designated representative of the 
“Red Cap" Employees of the Saint Paul Union Depot Company, 
Saint Paul, Minnesota, 3451 Michigan Ave., Chicago, X1L; John 
R. Lawrence, Jr., 947 Inglehart Avenue, Saint Paul, Minnesota; 

W. A. Young, 841 St Anthony Avenue, Saint Paul, Minnesota; 

W. M Bowen, 382 North Avon Street, Saint Paul, Minnesota; 

L. A. Guinn, 309 North Chatsworth Street, Saint Paul, Min¬ 
nesota; I. M. Dorsey, 795 Rondo Avenue, Saint Paul, Minnesota, 

Plaintiffs. 

vs. 

National Mediation Board, George A. Cook, Chairman; Otto S. 
Beyer, David J. Lewis, National Mediation Board Members, 

. Defendants. 

F St Between 18th and 19 Sts. N. W. 


Brotherhood of Railway & Steamship Clerks, Freight Handlers, Ex¬ 
press & Station Employees, and George M. Harrison, individu¬ 
ally and as Grand President of the Brotherhood of Steamship 
Clerks, Freight Handlers, Express and Station Employees, 

Intervening Defendants. 


Record 

pages 


Address: Brotherhood Railway Clerks Bldg., Cincinnati, Ohio. 


COMPLAINT FOR INJUNCTIVE RELIEF 


Page L 


The Bill of Complaint of the plaintiffs respectively 
shows to the court that; 

1. The jurisdiction of this court lies in the expressed 
terms of the Railway Labor Act, approved May 20, 1926, 
and amended June 2i, 1934, and the inherent jurisdiction of 
this court to try causes of action seeking injunctive relief 
against a Federal Administrative body. 
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2(a). The plaintiff, United Transport Service Em¬ 
ployees of America, is a voluntary unincorporated associa¬ 
tion, having its principal offices in the City of Chicago, 
State of Illinois. It is a labor union, composed of “Red¬ 
cap” employees of various railroads and terminal stations 
throughout the United States. It is the actual and legally 
designated and selected representative of the “Red-cap” 
employees of various railroad companies and terminal sta¬ 
tions throughout the United States, and brings this suit as 
the actual and legally designated and selected representa¬ 
tive of the craft, or class, of employees of the Saint Paul 
Union Depot Company, known and described as “Red¬ 
caps.” 

j 

As representative of the said “Red-caps” in the em¬ 
ploy of the said Saint Paul Union Depot Company, the 
United Transport Service Employees of America brings 
this suit on behalf of itself and the individuals whom it 
represents as a class. Said “Red-cap” employees of said 
Depot Company in actuality serve as Red-caps and are 
subject to its continuing authority to supervise and direct 
the manner of rendition of their services, numbering ap¬ 
proximately forty-five (45). Said employees of said Saint 
Paul Union Depot Company represented by the United 
Transport Employees of America are so numerous that it 
is impractical to make all of them parties by name and to 
bring all of them before this Honorable Court by name. 
All of the persons in behalf of whom this suit is brought 
are in the same general craft or class of employ, and form 
a general class or craft of persons. The United Transport 
Service Employees of America fairly represents the rights 
and interests of those in whose behalf this suit is brought. 
The plaintiff, the United Transport Service Employees of 
America, will hereinafter be referred to as “The United” 
for the sake of convenience. 

i 

2(b). The plaintiff, John R. Lawrence, Jr., is a citizen 
of the United States and a resident of the city of Saint 
Paul, State of Minnesota, and brings this suit in his own 
behalf. He is now employed by the Saint Paul Union 
Depot Company as a “Red-cap” and is a member of the 
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craft or class on whose behalf the plaintiff, “The United” 
brings this suit. 

2(c). The plaintiff, W. A. Young, is a citizen of the 
United States and a resident of the city of Saint Paul, 
State of Minnesota, and brings this suit in his own behalf. 
He is now employed by the Saint Paul Union Depot Com¬ 
pany as a “Red-cap” and is a member of the craft or 
class on whose behalf the plaintiff, “The United,” brings 
this suit. 

2(d). The plaintiff, W. M. Bowen, is a citizen of the 
United States and a resident of the City of Saint Paul, 
State of Minnesota, and brings this suit in his own behalf. 
He is now employed by the Saint Paul Union Depot Com¬ 
pany as a “Red-cap” and is a member of the craft or 
class on whose behalf the plaintiff, “The United” brings 
this suit. 

2(e). The plaintiff, L. A. Guinn, is a citizen of the 
United States and a resident of the City of Saint Paul, 
State of Minnesota, and brings this suit in his own behalf. 
He is now employed by the Saint Paul Union Depot Com¬ 
pany as a “Red-cap” and is a member of the craft or class 
on whose behalf the plaintiff, “The United,” brings this 
suit. 

2(f). The plaintiff, I. M. Dorsey, is a citizen of the 
United States and a resident of the City of Saint Paul, 
State of Minnesota, and brings this suit in his own behalf. 
He is now employed by the Saint Paul Union Depot Com¬ 
pany as a “Red-cap” and is a member of the craft or 
class on whose behalf the plaintiff, “The United,” brings 
this suit. 

2(g). The plaintiffs, having a common and general 
interest in the subject matter of this suit, bring this suit on 
behalf of themselves and all others who may be similarly 
situated or who have a similar interest in the subject 
matter of this suit, and who may desire to join in this 
action. 

3(a). The defendant, the National Mediation Board, 
is an administrative agent of the United States Govern¬ 
ment, created by the Act of Congress, approved June 21, 
1934, and has its principal office in the District of Columbia. 
Said National Mediation Board is vested with said au- 
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thority and charged with said duties, under and by virtue 
of said Act of Congress, all of which more particularly 
appears hereinafter. 

3(b). Defendant George A. Cook is a citizen of the 
United States and a resident of the District of Columbia. 
He is a member and Chairman of the National Mediation 
Board, and is sued herein as such member of said National 
Mediation Board. 

3(c). Defendant Otto S. Beyer is a citizen of the 
United States and a resident of the District of Columbia. 
He is a member of the National Mediation Board, and is 
1 sued herein as such member of said National Mediation 
Board. 

3(d). Defendant David J. Levis is a citizen of the 
United States and a resident of the District of Columbia, 
and is sued herein as such member of said National Media¬ 
tion Board. 

4. As more particularly appears hereinafter, the 
plaintiffs allege that the defendant, the National Mediation 
Board, by assuming power and authority not vested in it 
by the said Act of Congress, approved June 21, 1934, here¬ 
inafter referred to, and by arbitrary and capricious action, 
has deprived a large number of “Red-cap” employees of 
the Saint Paul Union Depot Company of their right to 
have a voice in the selection of a representative for collec¬ 
tive bargaining purposes for the craft or class of employees 
to which they belong. 

The plaintiffs also urge that the act and actions of said 
National Mediation Board herein complained of are not 
only arbitrary, capricious and unlawful under the terms of 
said Act of Congress, but they do not meet the requirements 
of due process of law and violate the rights of plaintiffs 
guaranteed to them by the Constitution of the United 
States. 

5. Plaintiffs set forth that as of to-wit, April 25,1939, 
an original request was made by the “Red-cap” personnel 
of the Saint Paul Union Depot Company in the capacity as 
a local chapter of the plaintiff association, said local chap¬ 
ter being chartered on to-wit: February 25, 1938, of the 

»age 5. General Superintendent of the Saint Paul Union Depot 
1 Company for the execution of a working and wage agree- 
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ment between the said 1 * Red-caps’ ’ and the Saint Paul 
Union Depot Company. 

To this request a response was first made that a con¬ 
ference looking toward such an agreement could not then 
be had because of the unsettled status of the “Red-caps” 
as coming within the terms “employee” under the Railway 
Labor Act. 

When this difficulty had been removed by the specific 
pronouncement of the Interstate Commerce Commission, 
the position was then taken by the Saint Paul Union Depot 
Company that the rights of the “Red-caps” were covered 
by a previously executed working agreement with the 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station employees in alleged ac¬ 
cordance with the provisions of the amended Railway 
Labor Act. 

The fact was, and is, that the said agreement referred 
to, entered into on to-wit July 1,1921, and revised August, 
1924, between the Saint Paul Union Depot Company and 
employees represented by the Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express and 
Station Employees, indicated in its terms the employees 
affected, reciting as follows: 

“Rule 1. Employees Affected. These rules shall 
govern the hours of service and the working condi¬ 
tions of the following employees, subject to the ex¬ 
ception noted below, and will supersede all previous 
schedules, agreements, practices and working condi¬ 
tions : 

(1) Clerks. 

(2) Other office and station employees, such as of¬ 
fice boys, messengers, chore boys, and operators 
of office equipment and devices. 

(3) Train announcers, information clerks, gatemen, 
platform men, checkers, baggage, mail and par¬ 
cel room employees, milk and railroad supply 
house employees, truck watchmen, and railroad 
mail sorters. 

(4) Telephone switchboard operators and elevator 
operators. 

(5) Laborers employed in and around station and 
warehouses.” 
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Not only were the ‘ ‘ Red-caps’ * excluded, as this 
phraseology indicates, but they were not in any wise cov¬ 
ered, nor contemplated as being covered, and was further 
shown, as hereinbefore indicated, by the position of the 
1 General Superintendent of the Saint Paul Union Depot 
1 Company, party to the said agreement, as first taken to 
1 the effect that as late as 1938 he considered the ‘‘Red-cap” 
status as employees as questionable ; specifically evidencing 
that they could not have been in contemplation as a part of 
the previously executed employees’ agreement. 

Believing themselves entitled in accordance with the 
j terms of the Railway Labor Act as amended to a bargain¬ 
ing agent of their own choosing, and having indicated “The 
United,” plaintiff herein, as their choice, but recognition 
being refused by the Saint Paul Union Depot Company, 
the plaintiffs, as of to-wit February 3, 1939, as provided 
for in the said Railway Labor Act, invoked the services of 
the National Mediation Board (said plaintiff association, 

1 being then known as the International Brotherhood of 
Red Caps), to investigate the dispute over said represen¬ 
tation. 

Said National Mediation Board, pursuant to this in¬ 
vocation, assigned a mediator to make a preliminary in¬ 
vestigation, and upon same being made, the said National 
Mediation Board took the position of allowing the plain¬ 
tiffs, “The United,” to withdraw its request upon the pre¬ 
tended finding that the individual employees in question 
were not a separate craft or class for representation pur¬ 
poses within the meaning of the Railway Labor Act. 

“The United,” however, insisted that a formal hear- 
1 ing be held and for the apparent additional reason that the 
1 Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station employees (hereinafter re¬ 
ferred to as “The Brotherhood”) also indicated its desire 
for a hearing to determine the issues raised by the fore¬ 
going positions of “The United” and “The Brotherhood,” 
the National Mediation Board docketed the matter for 
hearing. 

In keeping with this arrangement, on to-wit May 6, 
1940, in Case No. R-635 of the National Mediation Board’s 
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files, a hearing was accordingly had and testimony taken 
in Washington, D. C., before the National Mediation 
Board, with the Chairman of said parties, ‘-'The United” 
and “The Brotherhood,” an exchange of briefs was au¬ 
thorized and briefs on both sides were subsequently filed. 

The admitted issue as developed by the testimony and 
as argued in the briefs involved the question as to whether 
or not the employees referred to constituted a separate 
craft or class for representative purposes within the mean¬ 
ing of the Kailway Labor Act or whether they were a part 
of the craft or class of clerical, office, station and store¬ 
house employees. 

The pertinent evidence offered showed that at the time 
of the investigation there were to-wit forty-five (45) men 
involved, all of whom are Negroes and who were designated 
on the payroll of the Company as station porters. The 
manner in which the hours of service of the various em¬ 
ployees were used up was covered in the evidence in much 
detail. It need not be here set forth, except to indicate 
that the testimony was conflicting as to the time given by 
the representative men to other than “Red-cap” duties; 
that is, duties other than the assisting of incoming and out¬ 
going train passengers with their hand-baggage and the 
like; and as having to do with the performing of such 
work around the station as might be classed as janitor or 
custodial service. 

The testimony developed that all of the employees, the 
said “Red-caps” work on an hourly basis—there being 
three different rates of pay, depending on the kind of 
service rendered. Plaintiffs here aver that the testimony 
adduced before the said Mediation Board, defendant here¬ 
in, revealed that in all instances the preponderance of the 
work done by the said “Red-caps” was devoted to “Red¬ 
cap” service, and on this point at least, the defendant Na- 
* tional Mediation Board, in its finding, supported that posi¬ 
tion although the “Brotherhood” offered testimony tending 
to show that the average preponderance of the work was in 
the janitorial or custodial field and although the Saint Paul 
Depot Company took the position that the division of time 
was about equal between the two types of duties. 
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The testimony further disclosed, and without contra¬ 
il s. diction, that the said “Red-caps” were recognized for 
seniority purposes as a separate class or craft. 

After the taking of said testimony by the said National 
Mediation Board and the perusal of briefs submitted, the 
National Mediation Board handed dowm a written, detailed 
finding dismissing the invocation of the plaintiff associa¬ 
tion, which said finding as to the decisive phraseology was 
concluded in the following language: 

“Based upon the record it is the conclusion of 
the National Mediation Board that the station por¬ 
ters employed by the Saint Paul Union Depot Com¬ 
pany are part of the craft or class of clerical, office, 
station and storehouse employees and not a separate 
craft or class for the purposes of the Railway Labor 
Act. No dispute over representation has been found 
by the Board to exist among the craft or class of 
clerical, office, station and storehouse employees in 
the service of the Company. For these reasons the 
Board dismisses the application of the United Trans¬ 
port Service Employees of America.” 

Being remediless except by the intervention of this 
Honorable Court as provided for against the injustices 
occasioned by this action of the defendant, the National 
Mediation Board, the redress herein prayed for is sought 
by the plaintiffs. 

6. In this regard it is respectively submitted that the 
National Mediation Board was in error in its finding and 
the said decision was in the teeth of and contrary to pre¬ 
vious decisions rendered by the said defendant, the Na¬ 
tional Mediation Board. The plaintiffs submit that the 
said dismissal of the invocation was not justified under the 
testimony offered, the precedent cited and the briefs filed, 
which showed that the National Mediation Board had rec¬ 
ognized this very plaintiff, “The United” as the bargain¬ 
ing agent in other cases for “Red caps” as a distinctly 
separate craft or class. 

Plaintiffs further submit that the testimony taken be¬ 
fore the said National Mediation Board disclosed that at 
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no time have the “Red-caps” in question been represented 
by “The Brotherhood,” which neither holds “Red-caps” 
designations, nor admits them to membership. Plaintiffs 
do submit that the dismissal of the invocation by the Na¬ 
tional Mediation Board is a violation of the law laid down 
in the Railway Labor Act that amounts to a denial to the 
individuals in question of a voice in collective bargaining, 
making them, against their will and desire, a part of a craft 
or class in which they must of necessity always be a hope¬ 
less and voiceless minority, and requiring that expressly 
against their will they should be represented by “The 
Brotherhood” in which membership is denied to them, 
thus effectively leaving them without representation of 
any kind or character, on the theory announced by the Na¬ 
tional Mediation Board that they are a part of a craft or 
class which not only specifically omits them in its “scope” 
as outlined in its executed agreement, but in which they 
are denied representation and franchise. 

Plaintiffs aver that the constitutional rights of the 
plaintiffs in question are violated by the action of the 
National Mediation Board as herein outlined and specific¬ 
ally, but without limiting the foregoing, the rights as as¬ 
sured them under the Fifth and Fourteenth Amendments 
to the Constitution of the United States. 

Plaintiffs submit that the decision of dismissal of the 
National Mediation Board was and is a violation of the 
property rights of the individuals named as plaintiffs, 
and thus for whom the plaintiffs appear in a representative 
capacity. Plaintiffs submit that the dismissal by the Na¬ 
tional Mediation Board of Case No. R-635, the case here¬ 
inbefore referred to, and made the basis of this action, by 
the National Mediation Board, defendant herein, was 
contrary to the evidence adduced, contrary to the law in 
such case made and provided, contrary to the terms of the 
Railway Labor Act and to the law governing the Railroad 
industries, and in violation of the rights of the individual 
employees of the Saint Paul Union Depot Company “Red¬ 
caps” hereinbefore referred to and made parties plaintiff, 
the defendant, the National Mediation Board, and the 
individual members of the said Board named as parties 
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defendant, to appear herein and answer the exigencies of 
this complaint. 

2. That a rule to show cause issue herein requiring 
the defendants and each of them to show’ cause, if any 
they have, w'hy the order of dismissal of Case No. R-635 of 
the files of the National Mediation Board should not he 
nullified and declared to be void, and w r hy “The United,” 
plaintiff herein, should not be certified by the said Na¬ 
tional Mediation Board as the bargaining agent for the 
“Red-caps’’ at the Saint Paul Union Depot Company in 
keeping with the unanimous invocation by the said “Red¬ 
caps.” 

3. That an order of Court be passed herein, declaring 
the conclusion of law in said Case No. R-635 to be without 
legal effect and requiring the National Mediation Board 
to restore the invocation of “The United” and requiring 
the said National Mediation Board to declare such a dis¬ 
pute to exist as to justify the intervention of the National 
Mediation Board. 

4. That an order go out from this Honorable Court 
declaring the “Red-caps” herein referred to to be a sepa¬ 
rate craft or class and entitled to he represented under the 
terms of the Railway Labor Act and directing the National 
Mediation Board to take steps based upon the “Red-caps’ ” 
request for the plaintiff association to represent them not 
inconsistent with such holdings: and to accomplish all of 
the prayers of this complaint by such injunctions and/or 
mandatory orders as may be necessary to effectively carry 
out the holdings of this court as here sought. 

5. For such other and further relief as the nature 
of the case may require, and to this Honorable Court may 
seem just and proper. 

Cobb, Howard and Hayes 
By George E. C. Hayes 

Attorneys for Plaintiffs, 

613 F Street, N. W. 
Washington, D. C. 

Leon M. Despres, 

100 West Monroe St., Chicago, HI. 

Cobbs, Howard & Hayes, 

613 F St., N. W. 

Na. 2702. 
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ANSWER 

Come now the defendants and for answer to the com¬ 
plaint in this case respectfully state: 

1 . 

Paragraph 1 of the complaint contains conclusions of 
law which defendants are not required to answer. 

2(A) 

Defendants admit the allegations in the first paragraph 
of Paragraph 2(A) of the complaint, except that they deny 
that the plaintiff, United Transport Service Employees of 
America (hereinafter referred to as “Association”) is the 
actual and legally designated and selected representative of 
a craft or class of employees of the St. Paul Union Depot 
Company known and described as red-caps. Defendants 
admit that the plaintiff association brings the suit on be¬ 
half of itself and individuals whom it claims to represent, 
that the employees of the Depot Company are subject to 
its continuing authority to supervise and direct the man¬ 
ner of rendition of their services and number approxi¬ 
mately forty-five, and that it would be impractical to make 
all of the persons claimed to be represented by the plain¬ 
tiff association parties by name. Defendants deny the re¬ 
maining allegations in the second paragraph of Para¬ 
graph (A). 

2(B)-2(G) 

Defendants deny knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in Paragraphs 2(B)-2(G) of the complaint. 

3. 

Defendants admit the allegations contained in Para¬ 
graph 3(A)-3(D) of the complaint. 

4. 

Defendants deny the allegations contained in Para¬ 
graph 4 of the complaint. 

5. 

(a) For answer to the first paragraph of Paragraph 
5 of the complaint defendants admit that on or about April 


l>age 15. 
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25, 1938, the plaintiff association, purporting to act as rep¬ 
resentative of the red-cap personnel, requested a conference 
with the general superintendent of the St. Paul Union 
Depot Company. Defendants deny knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the re¬ 
maining allegations in the said paragraph. 

(b) For answer to the second paragraph of Para¬ 
graph 5 of the complaint defendants admit that the super¬ 
intendent of the carrier stated that the status of red-caps 
under the Railway Labor Act w T as being determined by the 
Interstate Commerce Commission; defendants deny knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the remaining allegations in the said paragraph. 

(c) Defendants admit the allegations contained in 
the third paragraph of Paragraph 5 of the complaint. 

(d) For answer to the fourth paragraph of Para¬ 
graph 5 of the complaint defendants admit that the agree¬ 
ment referred to contains the language quoted. (2) 

(e) Defendants deny the allegations contained in the 
fifth paragraph of Paragraph 5 of the complaint. 

(f) Defendants admit the allegations contained in the 
sixth paragraph of Paragraph 5 of the complaint, except 
that they deny knowledge or information sufficient to form 
a belief as to whether all of the so-called red-cap employees 
of the St. Paul Depot Company had indicated the plaintiff 
association as their choice as representative. 

(g) For answer to the seventh paragraph of Para¬ 
graph 5 of the complaint defendants admit that pursuant 
to the invocation of their services they assigned a mediator 
to make a preliminary investigation, and that after such 
investigation had been made, they wrote the plaintiff asso¬ 
ciation asking if in view of the facts disclosed the plaintiff 

age 17. association would not be agreeable to withdrawing the in¬ 
vocation. Defendants deny the remaining allegations con¬ 
tained in the said paragraph. 

(h) Defendants admit the allegations contained in the 
eighth paragraph of Paragraph 5 of the complaint, and 
aver that the Mediation Board originally advised the plain¬ 
tiff association that if it did not care to withdraw its in¬ 
vocation, it would be necessary for the Board to hold a 
hearing. 
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(i) Defendants admit the allegations contained in 
the ninth paragraph of Paragraph 5 of the complaint 

(j) Defendants admit the allegations contained in the 
tenth paragraph of Paragraph 5 of the complaint. 

(k) Defendants admit the allegations contained in the 
eleventh paragraph of Paragraph 5 of the complaint. 

(l) Defendants admit the allegations contained in the 
twelfth paragraph of Paragraph 5 of the complaint (3). 

(m) Defendants deny the allegations contained in the 
thirteenth paragraph of Paragraph 5 of the complaint. 

(n) Defendants admit the allegations contained in the 
fourteenth paragraph of Paragraph 5 of the complaint. 

(o) Defendants deny the allegations contained in the 
fifteenth paragraph of Paragraph 5 of the complaint. 

6 . 

Defendants deny the allegations contained in the sixth 
paragraph of the complaint. 

Further answering the complaint, defendants aver 
that: 

7. 

Pursuant to the invocation of services by plaintiff as¬ 
sociation they held a hearing and made findings of fact with 
reference to the question of whether the employees claimed 
to be represented by plaintiff constituted a separate class 
or craft within the meaning of the Railway Labor Act, 
that the findings made are attached to this answer and 
marked Exhibit A, that these findings are supported by 
substantial evidence and are not arbitrary or capricious or 
otherwise contrary to law, and that accordingly said find¬ 
ings and decision are binding upon this court. 

Wherefore it is respectfully submitted that the com¬ 
plaint be dismissed with costs to the defendants. 

Robert L. Stem, 

Special Assistant to the Attorney 
General, Department of Justice, 
Washington, D. C. 

Service acknowledged this 29th day of April, 1941. 

George E. C. Hayes, 

Attorney for plaintiffs, (4). 
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age 19. 1 NATIONAL MEDIATION BOARD EXHIBIT A 

In the Matter of 

REPRESENTATION OF EMPLOYEES 

of the 

1 ST. PAUL UNION DEPOT COMPANY 

Station Porters 

Case No. R-635 

DISMISSAL 
November 26, 1940 

Under date of February 3, 1939, the services of the 
National Mediation Board were invoked by the then Inter¬ 
national Brotherhood of Red Caps, now known as the 
United Transport Service Employees of America (herein¬ 
after referred to as the “United”) to investigate an alleged 
dispute over representation among certain employees of the 
St. Paul Union Depot Company (hereinafter referred to 
as the “Company”) designated by the United as “red 
caps.” Preliminary inquiry developed that the Brother¬ 
hood of Railway and Steamship Clerks, Freight Handlers, 
Express & Station Employees (hereinafter referred to as 
the “Brotherhood”) considered that it already represented 
these particular employees, that they were covered by an 
agreement negotiated with the Company by the Brother¬ 
hood on behalf of the craft or class of clerical, office, sta¬ 
tion, and storehouse employees, and that the employees 
designated by the United as “red caps” did not in fact con¬ 
stitute a separate craft or class for representation pur¬ 
poses within the meaning of the Railway Labor Act but 
were in reality part of the craft or class of employees 
already represented by the Brotherhood and covered by the 
agreement referred to above. 

Mr. John F. Murray, Mediator, was assigned to make 
a preliminary investigation of the claims of the parties to 
this dispute. The results of his investigation, which was 
conducted on the ground, were such as to warrant the 
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Board giving the United an opportunity to withdraw its 
request from the Board for the reason that the preliminary 
evidence developed did not appear to sustain its contention 
that the employees in question were in fact a separate craft 
or class for representation purposes within the meaning 
of the Railway Labor Act. The United, however, did not 
avail itself of the opportunity but instead insisted that a 
formal hearing be held by the Board to determine the issues 
which had been raised because of the conflicting claims of 
the United and the Brotherhood. The Brotherhood had 
also indicated its desire for a hearing if the facts developed 
by the preliminary investigation did not warrant the Board 
to dismiss the case on its own initiative. Accordingly, the 
Board docketed the case and notified the parties to the dis¬ 
pute that a hearing would be held in Washington, D. C., on 
May 16, 1940, in order to give all interested parties oppor¬ 
tunity to present pertinent data and argument in support 
of their positions. The hearing, conducted by Mr. 0. S. 
Beyer, then Chairman of the Board, was followed by briefs 
filed and exchanged by the parties. 

Subsequent to the closing of the hearing the United, 
in filing its brief, attempted to include therewith a confi¬ 
dential statement, based upon its own investigation, re¬ 
specting the duties of the employees involved. Regarding 
this submission the Board advised the United, first, that 
no so-called confidential information could be admitted 
without giving the Brotherhood opportunity to reply to 
such information and, second, that it was understood at the 
conclusion of the hearing that no new evidence would be 
introduced by either party in its brief. 

The United, however, insisted upon consideration by 
the Board of the new evidence and charged that certain 
statements had been made during the hearing which were 
false and misleading. While the Board declined to accept 
the new evidence proffered by the United, it did advise both 
organizations that through its own representative in co¬ 
operation with the representatives of both the United and 
the Brotherhood it would make an independent check of the 
evidence introduced by the parties at the hearing. Mr. T. 
E. Schoonover, Mediator, was directed to make such an 
investigation which he did from September 5 to 7, 1940. 
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His report of investigation, in addition to the original in¬ 
vestigation report, the testimony taken at the hearing, and 
the briefs submitted by the parties all have been taken into 
consideration by the Board in respect to the issues involved 
in this case. 


THE ISSUE INVOLVED 

The issue involved in this case is whether the em¬ 
ployees referred to by the United as “red caps” in the 
service of the Company constitute a separate craft or class 
for representation purposes within the meaning of the Rail¬ 
way Labor Act, or whether they are part of the craft or 
class of clerical, office, station and storehouse employees 
in the service of the Company, and thus would not be en¬ 
titled to designate representatives separate from those 
already designated by the craft or class of clerical, office, 
station and storehouse employees. 

FINDINGS OF FACT 

Upon the record before it, the National Mediation 
Board finds as follows: 

1. The individuals involved in this dispute are em¬ 
ployees of the Company within the meaning of the Railway 
Labor Act. At the time of the investigation they num¬ 
bered 45 in all, although the number fluctuates somewhat 
in the course of the year, depending upon the amount of 
passenger traffic passing through the depot. All of these 
employees are colored and are designated on the payrolls 
of the Company as station porters. They are reported on 
Interstate Commerce Commission Wage Statistics Form A 
under Item 87, “Baggage, parcel room, and station attend¬ 
ants.” The Company reports to the Commission that it 
does not employ any individuals designated as “red caps,” 
separate provision for which is made on the Wage Statis¬ 
tics forms. 

2. In addition to assisting incoming and outgoing 
train passengers with their hand baggage and the like, the 
employees in question perform a multitude of additional 
tasks, consisting of cleaning windows, dusting benches, 
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cleaning office space occupied by the Company as well as 
by its tenants such as the Pullman Company and the Cana¬ 
dian Pacific Railway Company, cleaning away ice and snow 
and sanding pathways and platforms in the winter, clipping 
hedges, performing gardening work and trimming lawns 
in the summer, clearing away trash in driveways, cleaning 
light fixtures, shining cuspidors, cleaning telephone booths, 
sweeping the stairs and lobby of the station, mopping the 
public toilets, polishing brass, cleaning glass, cleaning the 
ticket and telegraph offices, locker rooms, and drinking 
fountains, cleaning bowls and supplying towels in the wash¬ 
rooms, performing inter-office messenger service, relieving 
elevator operators, and stamping and stringing parcel 
checks. Two of the individuals involved serve as head 
porters and supervise the work of the balance of the force. 

The testimony given at the hearing as to how much 
time was devoted to custodial and related work other than 
personal assistance to passengers by these employees 
varied, depending upon who was doing the testifying. The 
representative of the United estimated that on the average 
the employees devoted three hours per day to janitor serv¬ 
ice and five hours to “red cap’’ service. The Brotherhood, 
on the other hand, estimated the division to be a little more 
than four hours daily in janitor and related service and 
the balance as “red cap” work. Finally, the represen tar- 
tive of the Company estimated the time to be divided 
equally between custodial duties, on the one hand, and “red 
cap” or personal service to passengers, on the other. 

3. The evidence reveals that some of the employees 
do -much more of the janitor work than others, but all are 
subject to performing some of this work in addition to their 
“red cap” duties. Upon the basis of work assignments 
the employees are divisible into three separate groups. 
Employees in the first group work eight hours per day and 
six days per week on regular assignments. It is this grout) 
that performs the bulk of the janitor work. There are 28 
employees in this group who on the average perform cus¬ 
todial work for three hours per day and for the remaining 
five hours perform “red cap” service. This applies to all 
employees in this group except the two head porters whose 
duties are mainly of a supervisory nature. In Group 2 
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! there are four employees who work 3% hours during the 
evening of the summer months when passenger traffic is 
heavy. These employees are assigned seven days per week 
and practically all of their time is devoted to 1 ‘red cap” 
service. The only janitor service required of them is about 
ten or fifteen minutes daily to clean up the lobby and con¬ 
course. The employees in Group 3 are assigned from 7:00 
A.M. to 9:00 A.M. on what is commonly known as the 
“morning watch.” This shift is kept on the year around, 
but the number of employees on the shift is varied with 
the fluctuations in passenger traffic. At the time of the 
Board’s investigation there were 13 employees in this 
age 22 . group and of this number 11 were assigned seven days per 
week whereas the other two worked only on weekends. No 
1 janitor service is ordinarily required of these employees, 
all of their time being devoted to “red cap” service. 

In general the employees in Group 1 are the oldest in 
point of service and thus are able to hold the more lucra- 
! tive eight hour jobs which are assigned on the basis of 
seniority. Next in point of service are the employees in 
Group 2, and of these the ones with the most seniority re¬ 
lieve the Group 1 employees when vacancies occur by lay¬ 
offs, leaves of absence, sickness, or vacations. Finally, the 
1 employees in Group 3 are the youngest in point of service. 
Here too seniority prevails in assignments, and the em¬ 
ployees in this group with the most seniority are permitted 
to work steadily whereas the younger employees are called 
' only when traffic is heavy or when there are vacancies. 

The employees in all three groups are carried on one 
seniority roster. While only a minor proportion of the 
time of Group 2 employees is devoted to janitor service, 
and very little, if any, of the time of those in Group 3, all 
of these employees are subject to performing some of this 
1 work if so instructed. Moreover, as the employees in these 
1 two groups accumulate seniority they are assigned to Group 
1 positions as vacancies occur. 

4. The employees in all three groups work on an 
hourly basis at the rate of approximately 32 cents per hour. 
The employees in Group 1 receive $2.59 for an eight-hour 
day, and the employees in Group 2 receive $1.20 per day 
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for 3% hours of service. The employees in Group 3 receive 
three hours pay or 97 cents daily for two hours service. 

The employees of all three groups have for a substan¬ 
tial period going back as far as 1917, been paid either on 
a monthly, daily, or hourly basis. They have never, in the 
performance of either janitor or “red cap” work, been en¬ 
tirely dependent for an income on the gratuities received 
from passengers for personal service. The evidence shows 
that prior to General Order No. 27, issued by the U. S. 
Railroad Administration, the wages of these employees 
were at the rate of $45.00 per month. General Order No. 
27 increased this rate of pay on June 1, 1918, to $65.00 per 
month. Supplement No. 7 to General Order No. 27 further 
increased this rate of pay to $70.00 per month, and Deci¬ 
sion No. 2 of the U. S. Railroad Labor Board finally raised 
it to $80.20 per month. Subsequently these rates were re¬ 
duced, and the basis of pay was changed from monthly to 
daily. It further appears that the wage deduction and wage 
restoration arrangements negotiated in 1932 and subse¬ 
quent thereto between the carriers of the United States as 
a whole and the labor organizations, representing, among 
others, the clerical, office, station and storehouse employees, 
all have been applied without discrimination to the em¬ 
ployees in question. This observation also applies to the 
five cents per hour wage increase agreed upon in mediation 
on August 5, 1937, in National Mediation Board Case No. 
A-395. 

5. Whenever vacancies have occurred in positions in 
the ranks of these employees, such vacancies have been 
bulletined, bids have been secured from employees on the 
station porters’ seniority roster, and assignments have been 
made to the oldest employees in point of seniority who 
placed bids, all as provided by the agreement negotiated 
by the Brotherhood with the Company. It furthermore 
appears in this connection that disputes arising out of in¬ 
dividual grievances or out of the application or interpre¬ 
tation of the Brotherhood’s agreement covering these par¬ 
ticular employees have been handled by the local spokes¬ 
men or general chairman of the Brotherhood with the Com¬ 
pany on behalf of the individuals affected. The foregoing 
is further confirmed by the fact that in keeping with the 
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terms of the Brotherhood’s agreement, the seniority roster 
covering the employees in question is revised annually and 
posted for correction as provided for in the Brotherhood’s 
agreement. 

6. The testimony reveals that there is no difference 
of opinion between the Brotherhood and the Company as 
to whether the Brotherhood’s agreement covers the em¬ 
ployees in question. The Company testified during the 
hearing that these employees are covered by the Brother¬ 
hood’s agreement, that the Company had negotiated in the 
past with the Brotherhood representative in behalf, among 
others, of the station porters and is prepared to negotiate 
in the future on the same basis as in the past. 

7. The employees here under consideration first be¬ 
came subject to the provisions of a duly-negotiated labor 
agreement on January 1, 1920. This agreement was nego¬ 
tiated bv the Brotherhood with the U. S. Railroad Admin- 

V 

istration and covered the clerical, office, station, and store¬ 
house employees in the service of the Company during the 
period of federal control. Examination of the scope rule 
of this agreement reveals that, among other things, it ap¬ 
plied to laborers employed in and around stations, store¬ 
houses, and warehouses, but exempted therefrom were in¬ 
dividuals performing personal service not part of the duty 
of the Company, such as “red caps,” travelers aids, and 
so forth. This scope rule, supplemented by the exemption 
quoted above, operated to exclude from the coverage of the 
agreement so-called “red caps” whose duties at the time 
were not considered to be a part of the service rendered 
by a carrier to its patrons. But where employees were en¬ 
gaged who performed custodial service, such as cleaning, 
carrying messages, operating elevators, and the like, these 
employees were recognized as coming within the purview 
of the agreement and were paid hourly, daily, or monthly 
rates of pay the same as all other railroad employees, and 
otherwise were subject to the provisions of the Brother¬ 
hood’s national labor agreement. 

8. Decision No. 119 of the United States Railroad 
Labor Board, which abrogated the national agreement effec¬ 
tive July 1,1921, outlined a procedure to be followed by in¬ 
dividual carriers and representatives of their employees 
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in negotiating labor agreements to replace the national 
agreement of January 1,1920. In conformity with this de¬ 
cision, the Brotherhood, representing the craft or class of 
clerical, office, station, and storehouse employees in the 
service of the Company, negotiated an agreement with the 
Company effective July 1, 1921, which agreement, except 
for amendments, has been in continuous effect ever since. 
This agreement included an adaptation of the scope rule 
contained in the national agreement, but did not exempt 
employees who might be considered to perform personal 
service for railroad passengers because there were no em¬ 
ployees whose duties were confined solely to such personal 
service, since all employees in this general group were sub¬ 
ject to the performance of some janitorial or custodial 
duties. Later, on February 1, 1922, the U. S. Railroad 
Labor Board issued Decision No. 630, which, among other 
things, dealt with the question of the scope of agreements 
covering clerical, office, station, and storehouse employees. 
This decision again observed the same distinction as to 
coverage that was observed in the Brotherhood’s national 
agreement in that it excluded from its application “ individ¬ 
uals performing personal service not a part of the duty of 
the carrier.” 

9. Subsequent to the issuance of the foregoing deci¬ 
sion, most agreements negotiated by the Brotherhood with 
carriers, establishing the labor standards of clerical, office, 
station, and storehouse employees with but relatively few 
exceptions, carried a provision excluding from the appli¬ 
cation of these agreements employees performing personal 
service not a part of the duty of the carrier. Where, on 
the other hand, employees were found who, in addition to 
performing personal service for patrons of the railroads, 
also performed custodial tasks, these employees were cov¬ 
ered by the agreements negotiated by the Brotherhood. 
Included among these carriers, according to the evidence, 
are the Union Pacific Railroad Company and the Louisville 
and Nashville Railroad Company. 

10. Where the National Mediation Board has investi¬ 
gated representation disputes involving individuals in the 
service of the railroads performing so-called personal serv¬ 
ices for railroad passengers, such employees who, in ad- 
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dition to performing personal service for passengers, also 
perform related custodial duties for the carriers, by mutual 
agreement between the contesting organizations, have been 
excluded from the list of eligibles. This is true in the fol¬ 
lowing cases: 

R-563—Baltimore & Ohio Chicago Terminal 
R-557—New York Central 
R-558—Cleveland Union Terminal 
R-622—Chicago, Milwaukee, St. Paul and Pacific 
R-550—Chicago, Rock Island & Pacific 
Furthermore, irrespective of what organization has been 
1 designated as representing so-called “ red-caps”—em¬ 
ployees performing only personal service for passengers— 
such organizations and the carriers concerned have in¬ 
variably negotiated separate agreements establishing the 
labor standards of their employees. On the other hand, 
where employees who, incident to their personal service for 
passengers, also perform custodial duties for carriers, are 
covered by agreements, such agreements cover the entire 
craft or class of clerical, office, station and storehouse em- 
agc 25. ployees. This situation prevails in the agreements between 
the Brotherhood and the Louisville and Nashville Railroad 
Company, and also the Union Pacific Railroad. Similarly, 
where the Brotherhood has been designated as the repre¬ 
sentative by employees exclusively performing personal 
service for passengers, the Brotherhood consistently has 
negotiated a separate agreement establishing the labor 
standards for these individuals, as, for example, on the 
Kansas City Terminal. 

DISCUSSION 

In questions of craft or class determination the Board 
gives consideration to many factors, most important of 
which are the intent and purpose of the Railway Labor Act 
in the matter of labor representation and the maintenance 
of sound labor relations on the railroads. Each individual 
case, of course, requires consideration of many facts pecu¬ 
liar to the particular situation, but, in addition, there are 
general factors to be considered. These include the com¬ 
position and relative permanency of the employee group- 
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mgs along craft or class lines for representation purposes 
not only on the particular carrier but on the railroads gen¬ 
erally. The extent and effectiveness of past collective bar¬ 
gaining arrangements on the part of the employees regard¬ 
ing seniority, promotion and demotion are other factors 
which must be considered, as are the duties and respon¬ 
sibilities of the employees and the nature of their work. 
Previous decisions of the Board which bear upon the issues 
involved in a particular controversy are also taken into 
account. All of these factors have received the considera¬ 
tion of the Board in coming to a conclusion respecting the 
issues involved in this case. 

The record in this case is replete with evidence in sup¬ 
port of the position that for many years the employees here 
concerned have been a part of the craft or class of clerical, 
office, station and storehouse employees in the service of 
the Company. 

While the United has referred to the employees in 
question as “red caps,” the record shows that the Company 
does not employ any individuals so classified. Instead, 
these employees have been for many years designated by 
the Company as “station porters.” On its monthly wage 
statistics report to the Interstate Commerce Commission, 
the Company has regularly stated that it has no “red 
caps.” Instead, the compensation for station porters is 
reported under the title, “Baggage, parcel room and sta¬ 
tion attendants.” Moreover, on December 2, 1937, in its 
response to an Interstate Commerce Commission question¬ 
naire, the Company described the duties of the employees 
here involved and stated that the title of their positions 
was “station porters.” 

Because for many years custodial and related services 
have been required of these employees in addition to the 
personal service they rendered to passengers, the Company 
has paid them regular compensation and in other respects 
has considered them as full fledged employees. In addi¬ 
tion, the station porters have, since the days of Federal 
control of the railroads to the present, been subject to the 
same adjustments in rates of pay as the other employees 
who compose the craft or class of clerical, office, station and 
storehouse employees. Thus, station porters have bene- 
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fited from the collective bargaining efforts of the Brother- 
1 hood just the same as all other employees represented by 
the Brotherhood. 

During the period of Federal control of railroads, the 
! Brotherhood was party to a national agreement covering 
the craft or class of clerical, office, station and storehouse 
employees. Specifically included in the scope of that agree¬ 
ment were messengers, janitors and elevator operators and 
* excepted therefrom were “individuals performing personal 
service not a part of the duty of the carrier.” That na¬ 
tional agreement applied to the employees of the Company. 

1 When the operations of the railroads reverted to their in¬ 
dividual owners, a new agreement was consummated be¬ 
tween the Company and the Brotherhood. This agreement 
did not contain the provision excepting “individuals per¬ 
forming personal service not a part of the duty of the 
carrier,” because such individuals in the service of the 
Company were considered to be employees of the Company 
and subject to the agreement. This agreement, with revi¬ 
sions as agreed upon from time to time, has remained in 
effect continuously since July 1, 1921, when it first became 
effective. 

Under this agreement the Company has annually pre¬ 
pared and issued seniority rosters for “station porters.” 
The United has protested that the very fact that the Com¬ 
pany has issued separate seniority rosters for station 
porters indicates of itself that they are a separate craft 
or class. With this, however, the Board cannot agree for 
the record reveals that the employees who compose the 
craft or class of clerical, office, station and storehouse em¬ 
ployees of the Company are carried on seven separate 
seniority rosters. For example, the employees in the audi¬ 
tor’s office are on a separate roster from those employed in 
the baggage and mail room. Both of these groups, how¬ 
ever, are part of the craft or class of clerical, office, station 
and storehouse employees. 

But there is still another aspect of the question of 
seniority which nullifies the position taken by the United. 
Seniority rights are one of the products of collective bar¬ 
gaining and are not inherent rights of the employees until 
established by agreement applying to all the employees. 
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Thus, the very facts that station porters are carried on 
seniority rosters, that their positions are bulletined and 
assigned to the applicant with the greatest seniority, that 
they have “bumping” rights—all of these circumstances 
demonstrate that station porters have acquired benefits 
in the form of seniority rights as members of the craft or 
class of clerical, office, station and storehouse employees 
through representation on the property by the Brother¬ 
hood. 

The United has stated that, although the Brotherhood 
claims station porters as a part of the craft or class of 
clerical, office, station and storehouse employees, there has 
been no effective collective bargaining for them. It has 
already been pointed out that the wage rates of station 
porters have for many years fluctuated along with the wage 
rates of other members of the craft or class. The discus¬ 
sion in the above paragraph respecting seniority rights 
goes further towards invalidating the position taken by the 
United. Finally, the record shows that there have been 
numerous individual grievances concerning rates of pay, 
rules and working conditions of station porters handled by 
the representative of the Brotherhood on the Company’s 
property. All of these facts show that there has been effec¬ 
tive collective bargaining for the station porters along with 
the other employees represented by the Brotherhood. 

The United has pointed to the fact that it has author¬ 
izations from all of the employees involved to serve as their 
representative, whereas none of the employees has signed 
authorizations in favor of the Brotherhood. This, claims 
the United, shows the desires of the employees, in so far 
as representation is concerned. From this the United 
reasons that to include station porters with the craft or 
class of clerical, office, station and storehouse employees is 
to deny them freedom of choice of their collective bargain¬ 
ing representatives. The problem of small groups of em¬ 
ployees attempting to withdraw from established crafts or 
classes and set themselves up as a separate craft or class 
is not a new one to the National Mediation Board and it 
has been commented on frequently in the Board’s annual 
reports to Congress. The Railway Labor Act contemplates 
that the representation of a craft or class shall be deter- 
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mined by the will of the majority. This does not mean that 
minority groups shall have no voice respecting the deter¬ 
mination of policy for the entire craft or class nor that they 
shall suffer tyranny at the will of the majority. Instead, 
it means that, by cooperation between the various interests 
involved, policies will be evolved that will serve the best 
interests of all. It is unfortunate that apparently there 
has been little if any such cooperation between the em¬ 
ployees here concerned and the other members of the craft 
or class, otherwise the questions here at issue would hardly 
have arisen. 

The United has charged that the scope rule of the 
agreement between the Brotherhood and the Company does 
not embrace the employees here involved. While it is true 
that the scope rule does not specifically list either 11 red 
caps’’ or “station porters,” it does specifically name “mes¬ 
sengers” and “elevator operators.” And the record shows 
that some of the employees concerned serve as messengers 
and elevator operators in addition to their other duties. 
It seems reasonable to conclude that if the Brotherhood had 
not felt that these employees were a part of the craft or 
class which it represents on the property, it would long 
since have lodged a protest against their being assigned 
work that was specifically reserved to the craft or class in 
the scope provisions of the agreement. No such protest 
has been made, however. 

There is still another point that should be commented 
upon in this connection. It is generally true that the scope 
provisions of labor agreements do not embrace all occupa¬ 
tional titles covered by the agreement. Rather, the scope 
provisions are designed to encompass the general field of 
the agreement’s coverage. More important than the actual 
wording of the scope provisions is the record of collective 
bargaining experience under the agreement. In this case 
there is an abundance of evidence showing that station 
porters have consistently been treated as subject to the 
agreement since the entire craft or class became subject to 
the agreement effective January 1, 1920. 

The employees here involved are colored and because 
of this they are not eligible for membership in the Brother¬ 
hood. It has been implied that by this fact it is recognized 
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that these employees are a separate craft or class. With 
this position the Board cannot agree because there is no 
relationship in the Railway Labor Act between representa¬ 
tion and membership or non-membership in a labor organi¬ 
zation. Once a craft or class has designated its represen¬ 
tative, such representative is responsible under the law to 
act for all employees within the craft or class, those who 
are not members of the representatives 9 organization as 
well as those who are members. 

Much attention in this case has been centered upon the 
proportion of time devoted by the employees to “red cap” 
service on the one hand and to janitor or custodial service 
on the other. The United has charged that the preponder¬ 
ance of time is, on the average, devoted to “red cap” serv¬ 
ice. The Brotherhood alleges that the opposite is true. 
The Company has stated that the division of time is about 
equally divided between the two types of duties. While the 
results of the Board’s investigation support the position 
taken by the United the question of preponderance of serv¬ 
ice is not of conclusive importance in this case in that it is 
overshadowed by more basic considerations. 

CONCLUSION 

Based upon the record it is the conclusion of the Na¬ 
tional Mediation Board that the station porters employed 
by the St. Paul Union Depot Company are part of the craft 
or class of clerical, office, station and storehouse employees 
and not a separate craft or class for the purposes of the 
Railway Labor Act. No dispute over representation has 
been found by the Board to exist among the craft or class 
of clerical, office, station and storehouse employees in the 
service of the Company. For these reasons the Board 
hereby dismisses the application of the United Transport 
Service Employees of America. 

By order of the National Mediation Board. 

Robert F. Cole, 

Secretary. 
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ANSWER OF DEFENDANTS BROTHERHOOD OF 

RAILWAY AND STEAMSHIP CLERKS, FREIGHT 
1 HANDLERS, EXPRESS, AND STATION EM¬ 
PLOYEES, AND GEORGE M. HARRISON. 

Now come the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
1 and George M. Harrison, individually and as Grand Presi¬ 
dent of the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees, inter¬ 
vening defendants herein, leave of court having previously 
been obtained for such intervention, and for their answer to 
1 the complaint, say as follows, to-wit: 

1. They admit that this court has jurisdiction of the 
controversy as set forth in Paragraph 1 of the complaint. 

2(A). They admit that plaintiff United Transport 
Service Employees of America is a voluntary unincorpo¬ 
rated association having its principal offices in the city 
of Chicago, State of Illinois, and that it is a labor union 
composed of “red-cap’’ employees of various railroads and 
terminal stations throughout the United States, but deny 
all other allegations of fact contained in paragraph 2(A) 
of the complaint. 

2(B), (C), (D), (E), and (F). They admit that the 
individual plaintiffs named in 2(B), 2(C), 2(D), 2(E), and 
2(F), of the complaint, to-wit: John R. Lawrence, Jr., 
W. A. Young, W. W. Bowen, L. A. Guinn, and I. M. Dorsey, 
are each and all citizens of the United States, Residents of 
the City of St. Paul in the State of Minnesota, and em¬ 
ployees of the St. Paul Union Depot Company, but deny 
each and every other allegation contained in the said para¬ 
graphs 2(B), 2(C), 2(D), 2(E), and 2(F), of the complaint 
not specifically admitted herein to be true. 

2(G). Thy deny each and every allegation contained 
in Paragraph 2(G) of the complaint. 

3(A). They admit the truth of the allegations of Par¬ 
agraph 3(A) of the complaint 

3(B). They admit the truth of the allegations of 
Paragraph 3(B) of the complaint. 
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3(C). They admit the truth of the allegations of 
Paragraph 3(C) of the complaint. 

3(D). They admit the truth of the allegations of 
Paragraph 3(D) of the complaint. 

4. They deny each and-every allegation of fact con¬ 
tained in Paragraph 4 of the complaint. 

5. They are advised that certain of the allegations of 
Paragraph 5 of the complaint constitute legal conclusions 
and inferences which they are not obliged to answer. In¬ 
sofar, however, as the allegations of this paragraph are 
or may be construed as being allegations of fact, they admit 
them in part, deny them in part, and in part deny them 
for want of knowledge, as follows, to-wit: 

The intervenors are without knowledge as to the truth 
or falsity of the allegations contained in the first, second, 
and third sub-paragraphs of paragraph 5 of the complaint, 
and therefore deny the same for want of such knowledge. 

They admit that a certain agreement entered into by 
and between the St. Paul Union Depot Company and the 
employees represented by the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees, on July 1,1921, has contained and does contain 
a provision in Rule 1 thereof phrased in the language 
quoted in this paragraph, and that the said quotation is 
a true and correct copy of a portion of said Rule 1. They 
further admit that plaintiffs or some of them invoked the 
sendees of the National Mediation Board on or about 
February 3, 1939, for the purpose of investigating an al¬ 
leged representation dispute involving station porters of 
the St. Paul Union Depot Company; that the National 
Mediation Board assigned a mediator to make a prelimin¬ 
ary investigation of the situation, and that the National 
Mediation Board stated its position to be that the plain- 
iffs should be allowed to withdraw their invocation of its 
services for the reason that the employees involved did not 
constitute a separate class or craft of employees; that 
the “United” insisted upon a formal hearing; that such 
hearing was held on May 6, 1940 in a proceeding bearing 
Docket Number R-635 as alleged in Paragraph 5 of the 
complaint; that testimony was received; that briefs were 
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filed by plaintiff and by the intervenor. Brotherhood of 
Bailway and Steamship Clerks, Freight Handlers, Express 
and Station Employees, and that the issue considered re¬ 
lated to the (3) question of whether or not employees in¬ 
volved constituted a separate craft or class for representa¬ 
tion purposes within the meaning of the Railway Labor 
Act or whether they were a part of the craft or class of 
clerical, office, station and storehouse employees. The in- 
tervenors further admit that the evidence presented at the 
hearing aforesaid showed that about 45 men were in¬ 
volved who were designated on the payroll of the employer 
as station porters; that all worked on an hourly basis and 
at three different rates of pay, and that the National Media¬ 
tion Board found that a major portion of their time was 
and is devoted to services rendered for passengers passing 
through the St. Paul Union Depot, and a lesser portion 
was and is devoted to janitor or custodial services ren- 
* dered directly for the St. Paul Union Depot Company. 
It is further admitted that the National Mediation Board 
after hearing the testimony aforesaid and considering the 
briefs filed, handed down a written finding dismissing the 
invocation for the reason that employees involved did and 
do not constitute a separate craft or class of employees 
entitled to separate representation. A copy of this finding 
is hereto attached, marked Exhibit A and made a part of 
this answer by reference. They admit that a certain pur¬ 
ported quotation from this finding and inserted in Para¬ 
graph 5 of the complaint is a true and correct copy of the 
conclusion of the National Mediation Board in said case. 

Further answering, the intervenors deny each and 
every allegation of fact contained in paragraph 5 of the 
complaint not heretofore denied for want of knowledge or 
(4) not specifically admitted herein to be true. 

6. They deny each and every allegation of fact con¬ 
tained in paragraph 6 of the complaint, and further an¬ 
swering the allegations of said paragraph 6, say that the 
National Mediation Board found as follows, to-wit: 

While the plaintiffs constantly referred to the em¬ 
ployees in question as “red-caps’’ the St. Paul Union Depot 
Company does not so classify any of its employees, but 
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classified and reports said employees as 11 station porters.” 
The said employees, in addition to assisting passengers 
with their luggage perform numerous duties in and about 
the station such as cleaning window’s, dusting benches, 
cleaning office space occupied by the Company as w’ell as 
by its tenants such as the Pullman Company and the Can¬ 
adian Pacific Railway Company, cleaning away ice and 
snow and sanding pathways and platforms in the winter, 
clipping hedges, performing gardening work and trimming 
lawns in the summer, clearing away trash in driveways, 
cleaning light fixtures, shining cuspidors, cleaning tele¬ 
phone booths, sweeping the stairs and lobby of the station, 
mopping the public toilets, polishing brass, cleaning glass, 
cleaning the ticket and telegraph offices, locker rooms, 
and drinking fountains, cleaning bowls and supplying 
towels in the washrooms, performing inter-office messenger 
services, relieving elevator operators, and stamping and 
stringing parcel checks. The said employees are not now 
and have not been at least since the year 1920 dependent 
for their income in whole upon tips received, but since the 
year mentioned, have received a regular wage paid to them 
by the St. Paul Union Depot Company. (5.) 

The first agreement affecting station employees of the 
St. Paul Union Depot Company was negotiated in January, 
1920, (during the period of Federal control of railroads), 
between the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees and 
the United States Railroad Administration. This agree¬ 
ment applied to laborers in and around stations, store¬ 
houses and warehouses among others, but specifically ex¬ 
empted individuals performing personal services not a part 
of the duty of the carrier such as “red-caps.” 

At the termination of Federal control, a new agree¬ 
ment was entered into between the defendant brotherhood 
and the St. Paul Union Depot Company covering among 
others, employees serving as messengers, elevator operators 
and laborers employed in and around stations and ware¬ 
houses. No exception was made in this agreement of in¬ 
dividuals performing personal services not a part of the 
duty of the carrier for the reason that the St. Paul Union 
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Depot Company was deemed to have no such individuals so 
engaged on its property. This agreement with amendments 
not affecting its scope or coverage is still in effect 

During the terms of the agreement aforesaid, the 
wages of employees involved in this case have been fixed 
by action of the defendant Brotherhood, regular seniority 
rosters have been posted for them and their rights to cer¬ 
tain jobs in order of seniority have been determined ac¬ 
cording to the provisions of the said contract Any griev¬ 
ances affecting them have been handled by the defendant 
Brotherhood acting through its duly selected officials. (6.) 

Although some of the services performed by these em¬ 
ployees, namely those of elevator operators, station jani¬ 
tors, and laborers are clearly and expressly within the 
scope rule of the aforesaid agreement, the defendant Broth¬ 
erhood has never claimed that station porters should be ex¬ 
cluded from those duties, a position which it would nor¬ 
mally have taken had they been considered not to be 
members of the craft or class of employees for which the 
agreement was negotiated. 

Both the St. Paul Union Depot Company and the de¬ 
fendant Brotherhood are and have been of the opinion that 
the existing agreement covers the employees in question 
and both are willing to continue on that basis. 

These defendants say that the foregoing facts were 
found by the National Mediation Board to be true; that 
such finding was supported by substantial evidence, pre¬ 
sented to the Board in the course of the hearing aforesaid, 
and the defendants allege that each and every of the said 
facts are true and correct. 

These defendants specifically deny that the procedure 
or findings of the National Mediation Board were arbi¬ 
trary, capricious, contrary to law, or that they in any 
way exceeded the statutory authority of said Board, and 
further deny that said procedure or findings in any way 
violated the rights of the plaintiffs or any of them or of 
any of the said station porters whether conferred by the 
Constitution of the United States or otherwise. 

7. These defendants deny each and every allegation 
of the complaint not specifically admitted herein to be 
true or not denied for want of knowledge. (7.) 
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Wherefore, having fully answered the allegations of Page 35. 
the complaint, these defendants pray that the same be de¬ 
nied and dismissed at the plaintiff’s costs. 


Frank L. Mnlholland, 

1041 Nicholas Building, 
Toledo, Ohio. 

Clarence M. Mnlholland, 
1041 Nicholas Building, 
Toledo, Ohio. 


W. H. McEwen, 

1041 Nicholas Building, 
Toledo, Ohio. 


Edward C. Kriz, 

1416 F. Street, N. W. 
Washington, D. C., 

of Counsel 


Of Counsel: 

Mnlholland, Robie & McEwen, 
1041 Nicholas Building, 
Toledo, Ohio. 




AMENDMENT TO ANSWER 


Pursuant to leave of court granted at the pretrial con¬ 
ference of this action, on April 14, 1942, the defendants 
amend the answer heretofore filed by striking therefrom 
paragraph 7 and substituting in lieu thereof the following 
paragraph: 

Further answering the complaint, defendants aver 
that: 

7. 

Pursuant to the invocation of services by plaintiff asso¬ 
ciation, the defendant National Mediation Board held a 
hearing at which the issues presented were fully developed 
by testimony, exhibits and argument, and on the basis of 
the record the said Board made findings of fact determin¬ 
ing such issues. These findings of fact are set forth in the 
Board’s Order of November 26, 1940, which is attached 
hereto and marked Exhibit A, and are supported by sub¬ 
stantial evidence contained in the transcript of the record 
before the Board, which is attached hereto and marked 
Exhibit B. The said findings and order of the Board are 
not arbitrary, capricious, or otherwise contrary to law, but 
constitute instead a valid exercise by the Board of its 
duties and functions under the Railway Labor Act and are 
therefore binding on this court. 

Wherefore, having fully answered the complaint, the 
defendants, pursuant to Rule 56(B) of the Rules of Civil 
Procedure, move for a summary judgment in their favor 
and for the dismissal of the complaint at plaintiff’s cost. 

S. R. Brittingham, Jr., 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C., 
Counsel for Defendants National 
Mediation Board and Members. 
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EXCERPTS PROM THE TRANSCRIPT OF PROCEED¬ 
INGS BEFORE THE NATIONAL MEDIATION 
BOARD, THE SAME BEING EXHIBIT B AT¬ 
TACHED TO THE AMENDED ANSWER OF THE 
NATIONAL MEDIATION BOARD 


W. S. TOWNSEND 

was called as a witness on behalf of the International 
Brotherhood of Red Caps, was duly sworn, and testified as 
follows: 


DIRECT TESTIMONY 

The Witness: This letter of September 23, 1939, is 
addressed to Mr. Willard S. Townsend, President, Inter¬ 
national Brotherhood of Red Caps, 3451 Michigan Avenue, 
Chicago, Illinois, and reads: 

“Dear Sir: 

“Reference is made to vour application for the services 
of the Mediation Board in connection with representation 
dispute among Rod Caps, employees of the St. Paul Union 
Depot Company. 

“This case was investigated by Mediator Murray in 
St. Paul, and he held conferences with representatives of 
the interested parties as well as with the carrier, at which 
the following facts were developed: 

“The application lists the employees involved as ‘Red 
Caps/ The records of the company show them to be car¬ 
ried under the payroll title of ‘porters/ 

“Approximately 40 employees are involved, of which 
the applicant, the International Brotherhood of Red Caps, 
holds 31 authorizations. 

“The positions involved require occupants to perform 
usual porter service such as mopping floors, washing win¬ 
dows, sweeping floors and platforms, dusting, cleaning snow 
and ice from platforms and sidewalks, spreading sand and 
salt on icy platforms and walks, polishing brass and picking 
up in general about the station grounds, cutting lawn and 
trimming hedges about passenger station lawn, and work 
of a like nature usually performed by porters and janitors. 
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In addition to this service they act as Bed Caps serving the 
traveling public. The major portion of their time is de¬ 
voted to regular duties other than that of personal service 
to patrons. 

“Wages of these employees have been increased and 
decreased in accordance with settlements affecting clerical 
and station forces. The last increase of five cents per hour 
was granted in August, 1937, making their present rates 
$2.59 per day. 

“The Clerks * agreement provides for seven seniority 
departments. The station department with a list of 55 em¬ 
ployees includes these 40 porters. 

“The representatives of the carrier and the Clerks’ 
organization both agree that the porters come within the 
provisions of the scope rule of the Clerks’ agreement, and 
that other provisions of the Clerks’ agreement have been 
applied since the contract was entered into on July 1, 1921. 
Porters are reported to the I. C. C. under Reporting Divi¬ 
sion No. 87, baggage, parcel room and station attendants. 

“The representatives of the International Brotherhood 
of Red Caps contend that regardless of whether the agree¬ 
ment does or does not apply, the employees constitute a 
separate class or craft and should be permitted to select 
their representatives on that basis. 

“You will recall that in investigation of our cases 
R-550, Representation of Red Caps on the Chicago, Rock 
Island and Pacific Ry., and R-557, Representation of Red 
Caps on the New York Central Railroad, representatives 
of your organization expressed the desire to avoid so far 
as possible any jurisdictional dispute with other organiza¬ 
tions, and in keeping with that policy eliminated such em¬ 
ployees as were found to be covered by the existing agree¬ 
ments of the Brotherhood of Railway and Steamship Clerks. 

“Under these circumstances are you not agreeable to 
withdrawing this invocation, since the preliminary facts 
developed by our mediator indicate that the conditions at 
St. Paul resemble in a general way those developed in the 
Rock Island and New York Central cases. 

“Yours very truly, 

“Robt. F. Cole, 

“Secretary.” 
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By the Chairman: 

Q. Now, I would like to know what is your position 
on that letter. Are the facts therein set forth correct? A. 
I cannot say that, in their entirety, they are correct. I was 
in St. Paul six or seven weeks ago—about seven weeks 
ago—and made an investigation that reveals that the men 
work three hours as janitors, and porters. 

Q. You make that general statement now, that these 
men work three hours as porters and as janitors? A Yes. 

Q. And five hours— A As red caps. 

Q. Is that on the average? A. That is the average 
I got in talking with the men in St. Paul. 

Q. But they do work as janitors and do porter work? 
What else do they do? A. As outlined in this letter. They 
do virtually everything there. 

Now my contention, based on this letter, Mr. Chair¬ 
man, is the fact that they have these seven seniority de¬ 
partments or rosters and surely, if there are seven seniority 
rosters, and these men are carried on a separate roster, 
it isolates them from the rest of the men. 

Q. Your contention is that wherever a separate senior¬ 
ity roster is maintained, that that constitutes a craft or 
class within the meaning of the Railway Labor Act, and, 
therefore, those particular employees, so carried, may des¬ 
ignate representatives of their own for the purpose of the 
Railway Labor Act? A I am forced to take that position. 
You see what we have. Our case is one of many such cases 
which no doubt you have experienced and in my summary 
I made this observation, that we were not so greatly con¬ 
cerned whether we represented them or the Clerks repre¬ 
sented them, but we definitely feel if the Railway Labor 
Act is workable then these men should have some voice in 
determining what their working conditions should be. 

Q. I am not so positive it is within the province of 
this Board to settle that. It may be that that is something 
that only Congress can settle, if there is something which 
does not meet your particular views in the matter. All we 
can settle this morning is what constitutes a craft or class 
for the purpose of representation under the Railway Labor 
Act. A. Then I stick to the position that if these men are 
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carried under a separate seniority roster, then they are 
entitled to be represented by men of their own choice. 

Q. And from your knowledge and belief, they are car¬ 
ried on separate seniority rosters? A. According to the 

information embodied in this letter. 

• • • * • 

By the Chairman: 

Q. Now, just to be of a little help to you in this situ¬ 
ation, I would like you to answer this question at this junc¬ 
ture: What are the factors that this Board should take 
into consideration in determining what constitutes the craft 
or class of red caps? We want as much light from you 
gentlemen on that as we can possibly get. We will look 
around elsewhere and will give you the same chance to look 
at the things we look at, but I would like you to tell us 
what are the elements that you would have us consider in 
drawing, as you said a little while ago, the line around 
these employees, all of whom, within that line, constitute 
red caps. What are the factors that you want to call to our 
attention now? A. I call to your attention they have a 
separate seniority roster. 

Q. That is Item 1 as far as these particular employees 
are concerned, but you enlarge your contention and say that 
all employees, wherever found, that wear a red cap and do 
this attendant’s work and do messenger work, etc., are red 
caps as nearly as you understand. 

If that is your position, we want to know that. We 
would like to know from you what these specific, concrete 
factors are that operate to— A. Mr. Chairman, it is my 
opinion that where a group of workers work a majority of 
their time at one given occupation, that occupation over¬ 
laps the other duties that they perform. 

Q. Then the converse would be true, namely, that if 
those red caps at the St. Paul Union Depot Company—that 
if their duties consisted, 51 per cent of the time, in per¬ 
forming janitor service, icing, etc., they would not be red 
caps? A. That is true. 

Q. In other words, one of the factors you urge is 
where the predominance of their service lies—whether it 
lies in the red cap service or on the other side? A. That 
is right. 
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Q. And in substantiation of that you make the con¬ 
tention they work three hours as janitor and five hours as 
a red cap? A. Yes. 

By Mr. Davis: 

Q. Now, Mr. Townsend, I believe I understood you 
to say that the prime reason you offer for the contention 
that the red caps, or so-called red caps, at St. Paul, are a 
separate class or craft is that they are on a separate senior¬ 
ity roster. You know, of course, there are a number of 
separate seniority rosters on that property under our 
agreement and, by the same token, will you say that, on the 
other seniority rosters, the employees on those rosters con¬ 
stitute a separate class or craft for the purpose of repre- Page g 
sentation under the Act? A. Yes. 5ne 2 . 

• • • • • 


C. S. CHRISTOFFER 

was called as a witness by the National Mediation Board, 
was duly sworn, and testified as follows: 
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DIRECT EXAMINATION 


By the Chairman: 

Q. Will you please tell us your position for the bene¬ 
fit of the record? A. I am Vice President and General 
Manager for the St. Paul Union Depot and the Minnesota 

Transfer Railroad. 

# • * • • 
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Now, these red caps perform, I would say, a 50-50 prop- Page 98, 
osition. It may border on the 40 in some instances and on line 14 * 
the 60 in other instances. If they are around there and 
there is something to be done, the Station Master assigns 
it to them and tells them to do it, and this past winter we 
had considerable snow and I would say that they spent— 
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practically all of them—their entire time between trains 
keeping the walks clear. 

We bulletin the positions and we assign them in accord- 
age 99. ance with their seniority and give them all the privileges 
of the agreement that the other crafts obtain. 

Q. You mean the other groups? A. The other groups 
under the agreement obtain, yes. 

I might add, just for the record, for the reason that 
there was some contention made, that the red caps or 
porters were not included in the wage reductions or the 
restoration of pay. 

On February 1, 1932, there was a 10 per cent reduction 
made of all classes including porters and red caps. On July 
1, 1934, 2% per cent of that reduction was restored. On 
January 1, 1935, 2 y 2 per cent was restored, and April 1, 
1 1935, the remaining 5 per cent was restored. 

Now, in the general wage increase which was effective 
August 1, 1937, the daily rate was increased from $2.19 to 
$2.59. So, in every instance whatever applied to the scope 
of employees under the Clerks 9 agreement, the porter-red 
caps were given the same increases. 

Now, as to their general duties: We have a group that 
1 comes in at 5:00 o ’clock in the morning that cleans the 
offices and I might, if the Board so desires for the record, 
show what each one of these red caps does, 
age loo. Q. That is exactly what we would like to get. Any 

light you can possibly shed on that will be helpful to the 
Board A. Position No. 1, 7 KX) a. m. to 4:00 p. m. This 
is an old gentleman who is about 70 years of age and we 
created a special position for him to take care of him. His 
title is “Special Porter.” He is a messenger. He takes 
care of the toilet soap and paper cabinets, does red cap 
duties and also any other special service as required in or 
about the station. 

Position No. 2, 7:00 a. m. to 4 K)0 p. m. He is assigned 
to dusting the benches, general utility work and cleaning 
the glass in front doors, phone booths and Wacouta Street 
main lobby. 

Position No. 3, 7:00 a. m. to 4 :00 p. m. He dusts the 
main lobby, and takes care of the parcel room, washes 
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benches and other utility work and also washes the glass 
in front doors, Sibley Street and women’s room and brushes 
the main lobby. 

Position No. 4, 6:30 a. m. to 3:30 p. m. He sweeps the 
stairs to tracks 1,2, 3, 4, 5 and 6, washes lights and general 
utility work and brushes the concourse. 

Position No. 5, 6:30 a. m. to 3:30 p. m. He sweeps 
stairs to tracks 7, 8, 9, 10, 11 and 12, sweeps the front 
lobby, washes lights and general utility work and mops the 
public toilet. 

Position No. 6, 6:30 a. m. to 3:30 p. m. Sweeps front 
walk, driveway and Sibley and Wacouta Street sidewalks, 
polishes brass on front doors, and cleans glass in concourse 
gates. 

Position No. 7, 5:00 a. m. to 1:30 p. m. Cleans ticket 
office, brushes concourse, polishes brass in ticket office and 
women’s room and 45 minutes’ relief of elevator operator. 

Position No. 8, 5:00 a. m. to 1:30 p. m. Cleans ticket 
office, stamps tags, 15 minutes elevator operator relief, and 
polishes brass rails on front doors and women’s room. 

Position No. 9, 5:00 a. m. to 1:30 p. m. Cleans porters’ 
and gatemen’s locker rooms, mops stairways and landings, 
front, east and west, and polishes brass rails on front 
doors. 

Position No. 10, 5:00 a. m. to 1:30 p. m. Dusts main 
floor, cleans drinking fountains and cleans men’s wash 
room. 

Position No. 11, 5 KX) a. m. to 1:30 p. m. Sweeps and 
dusts Canadian Pacific and Pullman offices, hall between 
stairways on Third Street level, both sides; cleans bowls 
and puts paper and towels in gatemen’s and porters’ locker 
rooms, sweeps and dusts telegraph office* and mops it on 
Mondays, cares for lawn, hedge, brass on benches, con¬ 
course doors, cleans windows in concourse doors and base¬ 
boards. 

Position No. 12, 5 K)0 a. m. to 1:30 p. m. Cares for lawn 
and hedge, shines cuspidors and puts them in place, dusts 
off all lockers, mops hallway entrance to men’s toilet, dusts 
check room and cares for brass and windows on concourse 
doors and general utility work. 


i 
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’age 103. 
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age 104. 


Position No. 13, 4:00 p. m. to 1:00 a. m. Cleans parcel 
and baggage room, sweeps passageway from north of con- 
I course to main lobby, picks up paper second floor, washes 
cuspidors and mops men’s toilet, ladies’ toilet, Mr. Chris¬ 
toff er’s office and other offices. 

Position No. 14, 4:00 p. m. to 1:00 a. m. Cleans men’s 
1 toilet, sweeps front lobby and mops men’s toilet, ladies’ 
room and toilet, both front vestibules, switchboard room, 
1 telephone booths and telegraph office. 

Position No. 15, 4:00 p. m. to 1:00 a. m. Sweeps con¬ 
course, dusts benches and cleans men’s toilet; brushes up 
main lobby and mops men’s toilets, ladies’ room and toilet, 
both front vestibules, switchboard room, telephone booths, 
telegraph office and, every Wednesday, the parcel room. 

Position No. 16, 4 :00 p. m. to 1:00 a. m. Sweeps main 
lobby, cleans men’s toilet, main floor and sweeps vestibules, 
lobby, telegraph office and ladies’ room, passageway and 
concourse. 

Position No. 17, 4:00 p. m. to 1:00 a. m. Polishes brass 
four days upstairs and the second floor Wednesday and 
Saturday and mops general office. Brushes up paper in 
passageway from lobby to concourse and sweeps general 
office, other offices, hall and both toilets on second floor; 
cleans toilet bowls and urinals, dusts and mops toilets and 
hall and cleans Mr. Christoff er’s office once weekly. 

Position No. 18, 4:00 p. m. to 1:00 a. m. Polishes brass 
four days on second floor and on Wednesday and Saturday 
mops general office; brushes up ladies’ room and toilet and 
sweeps front lobby, vestibules, passageway and concourse. 

Position No. 19, 5:30 p. m. to 2 :00 a. m. Sweeps con¬ 
course, places carts for trains, picks up cuspidors on main 
floor and washes them; takes all paper in cartons on main 
floor and the sawdust used during the day to the dump and 
sweeps stairs to tracks 15, 16, 17, 18, 13 and 14 and also 
dusts stairs. 

Position No. 20, 5:30 p. m. to 2:00 a. m. Relieves ele¬ 
vator operator on elevator No. 1, cleans men’s wash room 
and mops main floors. 

Position No. 21, 5:30 p. m. to 2:00 a. m. Sweeps con¬ 
course, and mops concourse or front lobby and passageway. 
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Position No. 22, 5:30 p. m. to 2:00 a. m. Sweeps the 
concourse, mops main lobby and passageway of concourse. 

Position No. 23, 5:30 p. m. to 2:00 a. m. Sweeps balls 
on Third Street level, and mops these balls on Wednesdays 
and Saturdays. Also mops main floor front lobby or con¬ 
course and passageway. 

Now, the balance of the positions are relief positions 
and they do the assigned duties of the other positions on 
the days that they are employed. 

Q. Do these employees, may I ask, Mr. Christoffer, do 
any so-called messenger work? A. No, Mr. Beyer; we 
have one man assigned to messenger service. That is the 
elderly gentleman who has been around there about 40 
years. 

Q. He does messenger service? A. And also red cap 
service. He usually meets the passengers at the front door 
and carries the bags into the location where they assemble 
them for the trains. He is not physically fit to run up and 
down the stairs. 

Q. I did not want to interrupt you. A. I think that 
is all I want to make as a general statement. 

The Chairman: Perhaps Mr. Davis wants to ask some 
questions. 

• • * * • 

Now, as I explained, these men that go to work at 5:30 
in the morning are busy cleaning the offices until about 7 :00 
o’clock and then from 7:00 o’clock until 9:00 o’clock they 
are busily engaged in taking care of the public. Then there 
are a few scattering trains where one or two will take care 
of the red cap work and the balance of the time they are 
engaged in cleaning. 

Then, about 12:15 we have two trains due out. One is 
the Rock Island Rocket, at 12:50, and the Milwaukee Hia¬ 
watha at 1:10 o’clock. The entire force at that time is 
busily engaged from 12:15 to 1:10. From then to 3:00 
o’clock we have no trains of any consequence and then we 
have the Burlington Zephyr which is due to leave at 3:00 
o’clock and the Northwestern 400 which is due to depart 
at 4:00 o’clock, and then they are all through until their 
tour of duty ends. 
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So, there are two hours in the morning and one hour 
at noon and then the second shift comes on from 3:30 to 
6 .-00 o ’clock and they have, as you will see, some of them 
from 5:30 in the morning and the others from 9:00 o’clock 
busily engaged in cleaning in and around the station and, 
to the best of my judgment, I would say that it is about 
equally divided-—50 per cent janitor service and 50 per 
cent red cap service. 

You understand, I do not care who represents the red 
caps. I am dealing with the agreement we have at the 
present time. 

The Chairman: I understand. 

"By Mr. Davis: 

Q. Is it not a fact that these so-called red caps or 
porters are carried on the seniority rosters posted under 
our agreement? A. Yes, I have a big file here. These are 
all files on bulletined vacancies and that practice has been 
going on ever since the contract was made with the Clerks 
in, I think, 1921, is it not? 

Q. That is right. A. And any time there is a vacancy 
or change the positions are bulletined, and if the Board 
cares to look at all these, it shows the applications and 
those that have applied for them. New positions, when 
established, are bulletined. 

The Chairman: What I would like to do right there 
is to give us a couple of typical examples of bulletins that 
have been posted. 

The Witness: This is Bulletin No. 6, dated July 20, 
1938: 

“Written applications will be received in this office 
for the following position, bids to close at 5:00 p. m., 
July 23: 

‘ ‘ Department—station. 

“Position—No. 22. 

“Title—Porter. 

“Hours—6:00 p. m. to 2:30 a. m. 

“Bate of pay—$2.59. 

“Day off—12-27. 

“L. A. Devolski, 

“Station Master.” 
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The Chairman: Will yon give ns some earlier bulle¬ 
tins? 

The Witness: Here is the man who was assigned. 

* 4 Referring to Bulletin No. 6 of July 20, 1938, Porter 
Bishop Neal has made written application for this position 
and same is assigned to him. ” 

Now, I do not have any earlier ones. I just brought 
the file that I have since I got there. That has occurred 
since 1938. 

The Chairman: 'When you say 44 Bulletin No. 6” is 
that Bulletin No. 6 for that year? 

The Witness: Yes. 

The Chairman: You have a new series every year? 

The Witness: We have a new series every year, yes, 
sir. 

The Chairman: From your knowledge, how far back 
have you been pursuing the practice of bulletining those 
jobs? 

The Witness: I talked to Mr. Devolski and he said 
that has been the practice ever since the Clerks’ organiza¬ 
tion’s contract took effect, which was 1921. 

By Mr. Davis: 

Q. In other words, the rules and provisions of our 
schedule on your property are applied to these porters or 
red caps just like they are to any other group that comes 
under that schedule? A. Yes, sir; that is the truth. 

Q. How do you carry them on the payroll? A. They 
are carried on the payroll as porters. 

Q. And they are reported to the Interstate Commerce 
Commission under Reporting Division No. 87? That is a 
new number. A. Yes, as station attendants. 

Q. Baggage, parcel room and station attendants? 

By the Chairman: 

Q. Do you know how the railroads are reporting the 
red caps? A. We do not report them as red caps. 

Q. I know there is no such designation in the I. C. C. 
wage statistics, but I am wondering under what number 
they are reporting them. A. I might add another thing 
that may help to clarify the situation. I do not believe 
there is any misunderstanding among the men out there 
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>age no. i because we bave a rule under our agreement that if a man 
wants to take leave of absence he makes application for it 
and the limit is 90 days. 

Here is a letter from Vic Calloway. He says: 

“To the Union Depot Company. Captain Brow: 

“I am requesting a 90-day leave of absence from the 
Depot Company to go and work for the M. P. Dining Car 
Department / 9 

That leave was granted him under date of June 25, 
1937, and this reads: 

“Your request for leave of absence not to exceed 90 
days is hereby granted. 

“Signed E. J. Sawyer, 

“Station Master/’ 


>age 111, 
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By Mr. Davis: 

Q. Mr. Christoffer, it is a fact, is it not, that on your 
property, these porters have always been considered as 
employees of the carrier! A. That is correct. 

Q. And have also always been reported to the Inter¬ 
state Commerce Commission? A. That is correct 

Q. Long before the Commission made its investiga¬ 
tion as to the status of the red caps? A. Yes, sir. 

• • • i • 


>age 114 , The Witness: I think, Mr. Chairman, I will leave for 

“** your information a statement that I have prepared here 

and I suppose I had better read it so Mr. Townsend will 
have the information. 

This is the application of all wage awards to the rate 
of pay of porters. 

“Porter’s rate of pay prior to General 

Order No. 27 $45.00 per mo. 

“Increased under General Order No. 27, 

June 1, 1918 65.00 “ “ 

“Increased under Supplement No. 7 to G. O. 

No. 27 70.00 “ “ 

“Increased under Decision No. 2 to 80.20 “ “ 

“Decreased under Decision No. 147 to 60.00 “ “ 
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“Placed on daily basis under Decision 
No. 630—2/1/22 

“Increased under Decision No. 1986— 

10/16/23 

“10% wage reduction 2/1/32—Restored 
in full by March 31, 1935. 

“Increased granted August, 1937, to 
“Saint Paul, June 6, 1939 /’ 

• # * * * 

Q. Tell me something about any grievances. You 
have had illustrations here of so-called positions having 
been bulletined applying to the porters. Now, maybe, per¬ 
haps, Mr. Twomey can answer this question— 

Mr. Davis: I can bring that out later. 

The Witness: Just a few days ago Mr. Twomey talked 
to me about a case. On April 1 we took over the conces¬ 
sions in the station, the restaurants and stands and foun¬ 
tains and there was a bootblack employed by the Union 
News Company and he was paid, I think, a dollar a day as 
I recall. When we took him over I put him on the mini¬ 
mum w’age of 30 cents an hour and he does certain work 
around the station and around the toilets, and Mr. Twomey 
discussed that with me and I told him that we would fix 
it by placing him on the $2.59 per day rate so there would 
be no confliction between the porter-red caps and this 
position. 

Mr. Twomey has called on me in several instances 
where w r e have disciplined a man and I have handled it in 
accordance with the agreement and we have had two such 
cases that I know of which I expect Mr. Twomey will tes¬ 
tify about and then w T e have one other case—the matron of 
the station. Of course I am going to argue that point with 
Mr. Twomey because she is not shown in the scope of the 
rule, but I suppose before we get through I will have to 

agree to take care of the situation. 

• * • • • 

Bv the Chairman: 

Q. There has never been a dispute between the com¬ 
pany and any one as to whether that agreement applied to 


2.11 per day 
2.19 “ “. 

2.59 per day 
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porters? Has there ever been any doubt about it? Can 
you give us any light upon that? A. There has not been 
any doubt about it as far as I am concerned and I do not 
believe there was any doubt before I came on the property 
because I have not changed anything in so far as the porter- 
red caps are concerned as against what it was when I came 
to the property and I do not know but what the porter-red 
caps themselves know that the Clerks are representing 
them because if anything is done, why they go to the Sta¬ 
tion Master and call his attention to certain rules in this 
agreement. So, that is prima facie evidence that they are 
mindful of the fact that this agreement covers their occu¬ 
pation. 

Q. Do they have any local representatives? A. This 
gentleman (indicating Mr. Twomev) is the local represen¬ 
tative. 

The Chairman: You are the local representative? 

Mr. Twomey: I am the local representative on that 
individual property. 

The Chairman: And on the Northern Pacific? 

Mr. Twomey: No, just that property. 

The Witness: I sometimes wish he was the local rep¬ 
resentative on the Northern Pacific because then he would 
not have so much time to bother me. 

By Mr. Townsend: 

Q. This agreement was consummated July 1,1921. It 
was revised August 1, 1924, and a supplementary revision 
was added August 13,1925. Mr. Christoffer says that these 
men are carried on their payroll and reported as porters. 
The scope rule of this agreement makes no mention of por¬ 
ters. It makes no mention of janitors. A. It mentions 
laborers in and about the station. 

Mr. Townsend: But you are carrying these men as 
porters on the payroll. 

The Witness: We have always figured a porter as a 
laborer, the same as a janitor. That has been our inter¬ 
pretation of the rule. 

• • • * • 
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By the Chairman: 

Q. I am interested in this method of wage payment 
rfnd why you have paid them ever since 1917 on a monthly 
basis as distinguished from the system of wage payment 
that usually applies to so-called red caps, where they have 
been dependent almost entirely up until recently on gratui¬ 
ties. Why is it that way? A. It is because of the janitor 
work they did on and about the station. They took care 
of the lawns and cleaned off the walks; in fact, they did 
anything we asked them to do in the way of laborer’s work. 

Q. From your standpoint, they are more in the nature 
of general purpose employees rather than out-and-out sta¬ 
tion attendants? A. Yes. I was in the Chicago Union 
Station in the old station and we have red caps there and 
they did no work except red capping. 

Q. That is just it. Maybe you could, as an expert in 
these matters, enlighten us on how these employees may, 
perchance, differ from employees in the Chicago Union Sta¬ 
tion or, perchance, the Chicago Northwestern Station, to 
which Mr. Townsend made reference. A. In Minneapolis, 
in the Milwaukee Station, up to the time they remodeled 
it, there were, I believe, four red caps that were paid a 
nominal sum per month. I believe it was twenty-five or 
thirty dollars. It was their duty to sweep, mop and dust 
the station—just the station floor—including the women’s 
room and the men’s room and then there were, I think, 
eight other men employed as red caps that received no 
compensation because they did no work and this situation 
at St Paul is so different than it is in any other station in 
the country that I know of, because they are in reality 
janitors in addition to their jobs as red caps, because they 
do anything we ask them to do and they are being compen¬ 
sated for on the basis of the amount of work that they do. 
For instance, a janitor would be paid, under our agree¬ 
ment, I believe, $3.08 a day. 

Mr. Twomey: Janitors in the mail and baggage de¬ 
partment get $4.72 a day. 

The Witness: I mean janitors up in the station de¬ 
partment. 

Mr. Twomey: No, I think it is $4.72. 
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The Witness: Now, based on 50 per cent of the work 
performed by the red caps being janitor work, that is about 
half of the janitor’s pay and, as I told yon, I have tried 
to find out what was the start of this arrangement, but there 
is no one around there that seems to have any information 

as to why they did it. 

* # • • • 

By the Chairman: 

Q. You gave us an indication this morning of what 
16 men did and I take it they were regularly assigned to 
this work. Are there any regularly assigned duties cover¬ 
ing each and every one of those jobs? In other words, when 
a man does a thing that he is required to do, is it spelled 
out? Is he given definite instructions what to do during 
the course of the day, or w’hen those jobs are bulletined, is 
that stated? A. We do not bulletin the jobs as to specific 
duties, but each man is assigned a certain job; that is, they 
meet certain trains when they are scheduled. If they are 
off schedule, the chief red cap or the captain, rather—if 
this man’s train is arriving approximately at the same 
time that another train is arriving, which he is supposed 
to meet, then he assigns some one to take care of that. 

Then, these duties as janitor are definitely assigned 
every day, but there are other duties that creep in there 
that the Station Master notifies the chief or captain to have 
some one take care of. Something may come up—for in¬ 
stance, some papers or other rubbish has accumulated at 
the taxi driveway and he assigns some one to take care of 
that or, if there are certain supplies to get—for example, 
a case of toilet paper or some other supplies coming into 
the depot—he will notify the captain and he assigns some 
one to take care of it. 

But as far as the work that I stated, that is taken care 

of by these positions as assigned every day. 

• * • • • 
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EDWARD E. TWOMEY 

was called as a witness on behalf of the Brotherhood of 
Railway and Steamship Clerks, was duly sworn, and testi¬ 
fied as follows: 


DIRECT EXAMINATION 

By Mr. Davis: 

Q. Please state your name. A. Edward E. Twomey. 

Q. What is your present position with the carrier? 
A. Mail caller. 

Q. How long have you been in the service of the car¬ 
rier? A. Eighteen years this fall. 

Q. What is vour present position with our organiza¬ 
tion? A. General Chairman. 

The Chairman: General Chairman of what? 

The Witness: For the Brotherhood of Railway Clerks 
on the St. Paul Union Depot Board of Adjustment. 

By Mr. Davis: 

Q. How long have you been General Chairman of our 
organization on this property? A. It will be eight years 
this December. 

Q. Since you have held that position, have you been 
required to familiarize yourself generally with the duties 
and responsibilities of all the various classifications of em¬ 
ployees of our craft and class coming under our schedule? 
A. Oh, yes. 

Q. We have an agreement on this terminal, do we 
not? A. Yes, sir. 

Q. WTiat was the original date of this agreement? 
A. July 1, 1921, I believe. 

Q. Has it since been amended or revised? A. Yes. 

Q. Do you recall those dates? A. Well, the next 
one was—I believe it shows—August 1, 1924, and August 
13, 1925, and there are two that are not shown, June 11, 
I think it is, 1934. 

Q. Those were just partial revisions of the agree¬ 
ment? A. Yes—certain rules. 
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Q. In other words, that agreement has been in effect 
on this property from July 1, 1921, to date? A. Correct. 

Q. From your knowledge, can you say whether or not 
these porters or so-called red caps involved in this hearing 
are now and have been covered by that agreement? A. 
Yes. 

Q. Is it your understanding that they have been cov¬ 
ered by the agreement since its inception? A. Yes. 

Q. Since acting as General Chairman, have you con¬ 
sidered that the rules of the agreement apply in every re¬ 
spect to these porters as they do to other employees? A. 
Yes, sir. 

Q. Are the new positions and vacancies of these em¬ 
ployees bulletined under this schedule? A. The same as 
for the other employees. 

Q. And the hours of the assignment and Sunday and 
holiday and overtime rules are equally applied? A. Yes. 
sir. 

Q. Are these employees covered by a seniority roster 
under our agreement? A. Yes, sir. We have a number 
of copies for years and my name is shown on them. 

Q. Are those roster copies furnished you because you 
are the representative of the employees on the property? 
A. As I understand it, yes. 

Q. As the General Chairman of our organization on 
this property, which represents the craft or class of clerical, 
office, station and storehouse employees, as I understand 
it, you have always considered that our organization repre¬ 
sented these porters, as well as any other groups under 
that schedule? A. Yes, sir. 

Q. Now, this morning, Mr. Twomev, some reference 
was made to these porters being carried on a separate 
seniority roster. A Yes, sir. 

Q. Can you recall how many seniority rosters we have 
on this property under our schedule? A. I think we have 
seven. 

Q. I mean rosters, not districts. How many separate 
rosters? A. I misunderstood you. In that particular de¬ 
partment— 

Q. In the whole terminal, approximately how many 
rosters are there? A. I believe that is what it is. 
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Q. Seven rosters? A. Yes. 

Q. Is there any significance about dividing the craft 
or class up into these seven rosters, except for seniority 
purposes? A. None whatever. 

Q. In other words, on one roster you may have cleri¬ 
cal jobs and on another roster you may have exactly the 
same type of clerical jobs? A Exactly. 

Q. In other words, roster segregation is a matter of 
negotiation and is not confined to any particular payroll 

classification of employees? A. No, sir. 

• * * • • # 

By Mr. Davis: 

Q. Now, in your duties as General Chairman, you are 
familiar, I take it, with the janitor and cleaning work both 
above and below on the depot property, are you not? A. 
Yes, sir. 

Q. Who takes care of this janitor and cleaning work 
upstairs or from the ground floor up? A. The porters. 

Q. And who does the janitor and cleaning work down 
below? A. The mail, baggage and milk truckers. 

Q. Even though they are not carried on the payroll 
as janitors, cleaners and porters? A. Yes, sir. 

The Chairman: Milk truckers? 

The Witness: Yes, sir; the milk truckers in that de*- 
partment. A train may come in with mail, trunks and suit 
cases, and perhaps a car full of cream and milk and that is 
picked up by the various milk companies. 

By the Chairman: 

Q. Where do those men do janitor work when you 
say *‘down below”? A. Mr. Chairman, we have what is 
termed a sub-basement. In that sub-basement is what we 
call the mail, baggage and milk trucks and there are the 
locker rooms where the men keep their clothes. There is, 
perhaps, I would say, in the neighborhood of 215 employees. 

Q. Doing that kind of work? A. No, not that many 
men employed there, but they have that many lockers and 
you see there is that work to be done. 

By Mr. Davis: 

Q. I raised that point, Mr. Twomey, to show that 
even though these people are not carried on the payroll as 
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janitors and cleaners down below, they actually perform 
some janitor and cleaning work. A. Yes, sir. 

Q. Is not that generally true of a number of classifi¬ 
cations? You cannot always tell about the duties and re¬ 
sponsibilities of the job by the payroll title? A. That is 
true. 

Q. Now*, under our agreement, has it also been your 
understanding that under Section 5 of Rule 1 the language 
“ laborers employed in and around stations and ware¬ 
houses" ’ is supposed to cover general laborers around the 
stations, such as these porters involved in this case? A. 
Yes, sir. 

Q. Is it not a fact that in actual practice and opera¬ 
tion, there are any number of differently titled positions 
admittedly coming under the scope of our agreement 
v*hose titles do not appear specifically in the scope rule? 
A. Yes, sir, and I might give you an example to that effect, 
Mr. Chairman. Our scope rule covers baggage, mail and 
parcel room. I myself work in that department. My title 
is mail caller. That is not shown here in the scope rule 
and, also in addition to that, there are many other titles 
that are not showm. There are men who drive Fordson 
tractors hauling the baggage and mail to and from the 
trains. They are not shown here although carried on the 
same seniority roster, and then the title I have given just 
a moment ago, of trucker. They are not shown. Then 
there are foremen and also mail, baggage and milk clerks 
shown in there and various other titles that I know of. 

Q. As a matter of fact, I will ask you to turn to the 
cover page of the agreement and read that. A. “Agree¬ 
ment Between the St. Paul Union Depot Company and 
Employees Represented by the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees.” 

Q. Now, the intent of that designation is that the 
agreement covers all of the employees represented by the 
Brotherhood, irrespective of any particular payroll classi¬ 
fication, is it not? A. Yes, sir. 

Q. And we have exercised the right to represent the 
employees of our craft or class of clerical, office, station 
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and storehouse employees on this property, irrespective of 
any particular payroll title designation which may or may 

not appear in the scope rule? A. Yes, sir. 

• # • * • 

Q. Mr. Twomev, you know it to be a fact that the 
employees involved in these proceedings have always, as 
far as you know, had applied to them the rates of pay cov¬ 
ered by our wage agreement? A. Yes, sir. 

Q. In other words, the various decisions of the United 
States Railroad Administration, the United States Rail¬ 
road Labor Board, and the agreements negotiated subse¬ 
quent to the abolishment of the Labor Board, have been 
applied to these people just like everybody else under the 
schedule? A. Yes. 

The Chairman: On that score, may I ask if these 
people got the 5 cent wage increase that resulted from the 
mediation agreement of August 5, or 7—I forget which? 

Mr. Davis: It is August 5. 

The Chairman: Yes. 

The Witness: Yes. 

By the Chairman: 

Q. When the clerical people got it, these people got 
it? A. Yes, sir. 

Q. There was no dispute or question about their being 
entitled to it? A. No, sir. 

By Mr. Davis: 

Q. Now, Mr. Twomev, even though these colored por¬ 
ters are not, in fact, members of our organization, you con¬ 
sider it vour duty, and you exercise that duty, to represent 
such employees, I understand, because they are part of our 
craft or class? A. Yes, sir. 

Q. Even to the extent of handling any grievances 
which may arise and which may need handling? A. Yes, 
sir. 

Q. Just the same as you would for some white em¬ 
ployee who was not a member of the Brotherhood? A. Yes, 
sir. 

By the Chairman: 

Q. Have these individuals made it their business to 
appeal to you to handle their grievances? A. Yes, sir; 
many of them have asked about certain rules. 
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Q. Have you actually adjusted such grievances or 
claims in behalf of these people? A. They have never 
presented claims, but I have adjusted things without their 
asking about them which I thought were in conformity with 
our rules. 

Q. In other words, you see to it that the agreement 
is lived up to? A. Yes, sir. 

By Mr. Davis: 

Q. We do not have to have a written claim tc correct 
a violation wherever it may occur in any group? 

The Chairman: I understand. 

Q. The question was whether or not the adjustment 
of grievances as far as the Brotherhood and the men locally 
were concerned, actually functioned. It appears from the 
record that the conditions spelled out in the record were 
applied to these colored people and that, I take it, was never 
questioned and the carrier did not question it, as evidenced 
bv the fact that the 5 cent wage increase granted by the 
mediation agreement applied also to them. A. Yes, sir. 

The Chairman: What I want to know is to what ex¬ 
tent the representatives of the Brotherhood police the 
agreement with respect to these people. 

The Witness: Oh, yes. For example, if the seniority 
roster was not correct—I check that each year as it is 
issued, with the previous year—I would call the attention 
of the department head who issued it to that. 

The Chairman: As far as these colored red caps are 
concerned? 

The Witness: Yes, sir. 

• • • • • 

Mr. Davis: In severe cases of discipline—suppose one 
of these porters would be disciplined: Is it not a fact that, 
under our rules, if he requested an investigation, the car¬ 
rier would be required to give him one and you would have 
to represent him, if he so elected? 

The Witness: Yes, sir. 

By the Chairman: 

Q. Do you actually represent them in hearings? A. 
In one or two dismissal cases I have. I have made an in¬ 
quiry as to why the man was taken out of the service. 
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Q. How recently was that? A. In 1938 we had one 
case of that kind and I believe we had one case last year. 

Mr. Christoffer: They were both in 1938. 

Mr. Townsend: Was this as a result of the request 
from the employee? 

The Witness: No, of my own accord, in pursuance of 
the rules. 

Mr. Davis: Is not this the situation, that a very small 
percentage of the complaints or grievances handled for 
these porters or other groups are in writing? In other 
words, a large number of the complaints and grievances 
are disposed of just in conversation with the heads of the 
department? 

The Witness: Yes, sir. 

The Chairman: I understand that. The man first sees 
his superior if he feels he is being victimized and tries to 
get that straightened out and if he does not get it straight¬ 
ened out he falls back onto his organization representative. 
I agree with you that most of the minor differences are 
handled between the man and his superior. 

Mr. Davis: I am talking about when Mr. Twomey 
came into play. As a matter of fact, not only on this prop¬ 
erty, but on most properties, particularly where you have 
the men all at one point or location, a large number of 
complaints and grievances are disposed of without any 
written request being made by the individual or the chair¬ 
man representing them. 

The Chairman: Without formal intervention? 

Mr. Davis: Yes, and it is only in cases that we cannot 
bring about a prompt disposition by personal representa¬ 
tion that we get on the record. 

• • * • • 


By Mr. Davis: 

Q. Mr. Twomey, under what general supervision are 
these porters? Are they under the Station Master’s gen¬ 
eral supervision? A I would say they are under the 
Assistant Station Master. 

Q. In other words, they are in the station depart¬ 
ment? A. Yes, sir. 
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Q. And they are unquestionably station employees? 
A. Yes, sir. 

Q. And also under that same supervision are the 
gatemen? And train announcers? A. Yes, sir. 

Q. And telephone switchboard operators? A. Yes, 
sir, telephone switchboard operators and elevator operators. 

Q. How about the matrons? Are they under the same 
supervision? A. Yes, sir. 

Q. They are also colored employees? A. Yes, sir. 

Q. And also come under the agreement even though 
not specifically mentioned in the scope rule? A. Yes, sir. 

Q. The same supervision, then, in the entire depart- 
i ment, is exercised over all the seniority rosters in that 
particular department? A. Yes, sir. 

Q. And the whole operation there is correlated work— 
A. That is right. 

Q. —of the various groups? A. Yes, sir. 

Q. When the railroads in 1938 instituted the request 
1 for the 15 per cent reduction in rates of pay of all the 
railroad employees, and served notice on you as the chair- 
1 man of our organization in the depot, did you consider that 
that 15 per cent reduction request also embraced and cov¬ 
ered these porters? A. Yes, sir. 

Q. Well, if, in the final handling of that wage reduc¬ 
tion request, the railroads had been successful in obtain¬ 
ing the decrease, would that have been applied to these 
1 porters, the same as the clerks? A. I believe it would. 

Q. But the request was withdrawn as the result of the 

Emergency Board decision? A. Yes, sir. 

1 • • • • • 

By Mr. Davis: 

Q. So far as you know, Mr. Twomey, there is no com¬ 
plaint about representation of any of the other employees 
of our craft or class on this property besides these par¬ 
ticularly involved porters, is there? A. No, sir. 

Q. You have always exercised your right of represen¬ 
tation over the entire craft and the management has 
always recognized your right to so represent them? A. 
Yes, sir. 

Mr. Davis: That is all I have to ask. 

• • • * * 
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Q. You have seen this agreement in practice and in Page 163 , 
operation virtually for all of its life except the year or so hne 9 * 
before you came there? A. Yes, sir. 

Q. And it is your impression that the agreement has 
always applied and has been recognized as applying to 
these so-called porters? A. Yes, sir. 

Q. Now, tell me about the work. You testified that 
underneath, the people that did the handling of the mail 
and handling of milk, etc., did the incidental janitor work 
that resulted in this place where they worked, and I under¬ 
stand these janitors and red caps do the janitor work up¬ 
stairs. Are there any other people employed as straight- 
out janitors? A. No, sir, I do not believe there is. There Page 164 . 
is one elderly gentleman who puts in the greater part of 
his time doing janitor work. 

Q. Is he one of these people? A. No, sir; he is in 
the basement. He helps out where there is a considerable 
rush in the baggage, but otherwise he devotes most of his 
total day to janitor work. 

Q. Do they have any group of women come in at night 
to clean out the offices? 

Mr. Christoffer: These 5:30 men that I told you 
about—they come in and go right up and clean out the 
offices and come down about 7:00 o ’clock and do their red 
cap work. 

The Chairman: I understood somewhere in the record 
there was testimony to the effect that one of the men re¬ 
lieved one of the elevator operators. 

The Witness: Yes, sir. 

Mr. Christoffer: We spell them about 45 minutes a 

day. 

The Chairman: What about cleaning windows, etc.? 

Mr. Christoffer: The higher windows we contract to 
a window cleaning company. 

The Chairman: You use experts on them? 

Mr. Christoffer: Yes, sir. They do the higher win¬ 
dows and the concourse windows they take care of because 
of the fact there is an injury liability there which we do Pa & e 16S * 
not care to assume. 
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The Chairman: Well, Mr. Townsend, have you any 
questions? 

Mr. Townsend: Yes, sir. 

By Mr. Townsend: 

Q. Mr. Twomey, you have been General Chairman of 
the Clerks on the St. Paul Union Terminal Company prop¬ 
erty for eight years? A. Eight years this fall. 

Q. Did you know- that the men had applied to this 
organization for membership? A. Well, they talked about 
it many times. 

Q. Is it not true that these two men that were dis¬ 
charged in 1938 were not called in for a conference to deter¬ 
mine whether it was justifiable or not? A. To the best of 
my knowledge, they never asked for it. It was required in 
the rules that if he asked for it, he would have to have it. 

Mr. Christoffer: The individuals did talk to me. 

The Chairman: They did? 

Mr. Christoffer: One did and the other sent a man 
to see me. One of the individuals came to talk to me and 
neV 66 * 1 * t°ld him if he wanted an investigation he should bring in 

his representative and we would set a date for it. 

• • # * # 
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WILLIAM M. DAVIS 

was called as a witness on behalf of the Brotherhood of 
Railway Clerks, was duly sworn, and testified as follows: 


DIRECT EXAMINATION 


The Witness: My name is W. M. Davis. I am assist¬ 
ant to the Grand President of the Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express and 
Station Employees, with my headquarters being located at 
701 Brotherhood Building, Cincinnati, Ohio. 
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I have been in railroad service in various clerical posi¬ 
tions on various railroads since 1915, during which time I 
also served in various capacities with the organization 
which I now represent, I have held the present position 
with our organization on the staff of the Grand President 
since about six and a half years ago. 

In that position, I have jurisdiction over the wages 
and working conditions agreements of our organization 
throughout the country, and as such, I am very familiar, 
of course, with the coverage of our agreements generally 
and the duties and responsibilities of the various types 
of employees embraced within the scope of our agreements. 

It will no doubt be recalled that during Federal con¬ 
trol, our organization entered into a national agreement 
with the Director General of Railroads covering our craft 
or class of clerical, office, station and storehouse employees. 
That agreement became effective January 1,1920, and con¬ 
tinued in effect until it was abrogated by Decision No. 119 
of the old United States Railroad Labor Board on Julv 
1, 1921. 

The scope rule of the national agreement reads: 

“Employes affected. Rule 1. These rules shall gov¬ 
ern the hours of service and working conditions of the fol¬ 
lowing employees on railroads in Federal operation subject 
to the exceptions noted below: 

“(1) Clerks. 

“(2) Other office and station employees, such as of¬ 
fice boys, messengers, chore boys, train announcers, gate- 
men, checkers, baggage and parcel room employees, train 
and engine crews callers, operators of office and station 
equipment devices, telephone switchboard operators, eleva¬ 
tor operators, office, station and warehouse watchmen and 
janitors. 

“(3) Laborers employed in and around stations, 
storehouses and warehouses.” 

Now, among the exceptions to that scope rule is this 
particular exception which I quote: 

“Individuals performing personal service not a part 
of the duty of the carrier, such as ‘red caps/ travellers’ 
aides, etc.” 
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Under application of that scope rule, our national 
agreement did not cover the so-called red caps where their 
duties were not considered to be a part of the carrier, but 
where their duties included work, such as janitor, porter 
and station cleaning work, which were duties admittedly a 
part of the service or duty of the carrier, the scope rule of 
our agreement covered such employees, as is evidenced on 
this particular carrier by the fact that this agreement cov¬ 
ered these employees during the time it was in existence 
on this property. 

After Federal control, which terminated with the en¬ 
actment of the Transportation Act of 1920, the Railroad 
Labor Board was established to dispose of disputes arising 
out of agreement changes and grievances or concerning 
the application and interpretation of agreements. 

Shortly after the termination of Federal control, the 
carriers throughout this country served notices on the 
various organizations, particularly those who held national 
agreements during the Railroad Administration, of a desire 
to terminate or revise said agreements and, pursuant to the 
provisions of the Transportation Act, conferences were 
held between representatives of the employees and the 
carriers and those disputes were generally referred to the 
Labor Board for determination. 

Eventually, disputes between our organization and 
practically all the carriers of the United States reached the 
Board and the Board, in its Decision No. 119, decided that 
the national agreement should be abrogated, effective July 
1, 1921, and outlined a procedure for resumption of con¬ 
ferences by the representatives of the employees and the 
carriers to endeavor to negotiate new agreements on each 
property in lieu of the national agreement, with the provi¬ 
sion that if agreement could not be reached, the dispute 
may be referred to the Labor Board for further handling. 

In Decision 119, particularly Exhibit B thereof, the 
Labor Board laid down certain principles under which these 
negotiations would be conducted between the carrier and 
representatives of the employees. One of the most im¬ 
portant of those principles is known as Principle 15, and 
for the benefit of the record, I desire to read that Principle. 
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“The majority of any craft or class of employees shall 
have the right to determine what organization shall repre¬ 
sent the employees of snch craft or class. Such organiza¬ 
tion shall have the right to make an agreement which shall Pl s e 176 * 
apply to all employees in snch craft or class. No snch 
agreement shall infringe, however, npon the rights of em¬ 
ployees not members of the organization representing the 
majority, to present grievances either in person or by 
representatives of their own choice.” 

Under that Principle, our committee met the represen¬ 
tatives of the St. Paul Union Depot Company and nego¬ 
tiated, effective. July 1, 1921, the present agreement now 
held between our organization and the carrier covering the 
employees of our craft or class which we then and still rep¬ 
resent, included among which were the so-called red caps 
or porters or janitors. 

All during this period of years, these porters have 
been considered, and have actually been, a component 
part of our craft or class. What we think now, is simply 
this, that the applicant organization is simply trying to 
carve out a new or heretofore unrecognized class or craft 
on this property from an already existing craft or class of 
clerical, office, station and storehouse employees. I have 
given you that history of our agreement relationship on 
this carrier, thinking perhaps it would be beneficial to the 
record. 

Now, as I have heretofore pointed out, under the na¬ 
tional agreement, red caps, as such, who were not perform- p age 177 . 
ing service a part of the duty of the carrier, were not con¬ 
sidered as coming under our scope rule and were excepted 
therefrom. That same line of demarcation was on most 
carriers continued as the result of the decision issued by 
the United States Railroad Labor Board on the rules and 
agreements in dispute which came up to the Board from 
its abrogation of the national agreement under Decision 
No. 119. 

The Board, effective February 1 , 1922, issued its Deci¬ 
sion No. 630. Rule 1 of that Decision reads: 

“This rule shall govern the hours of service and work¬ 
ing conditions of the following employees subject to the ex¬ 
ceptions noted below: 
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“ (1) Clerks. 

(a) Clerical workers. 

(b) Machine operators. 

“ (2) Other office and station employees—such as of¬ 
fice boys or messengers, chore boys, train announcers, 
gatemen, baggage and parcel room employees, train and en¬ 
gine crew callers, operators of certain office or station ap¬ 
pliances and devices, telephone switchboard operators, ele¬ 
vator operators, office, station and warehouse watchmen 
and janitors. 

“(3) Laborers employed in and around stations, 
storehouses and warehouses.” 

And under the exceptions to that rule, we find this 
language: 

“Individuals performing personal service not a part 
of the duty of the carrier/ ’ 

Quite generally, after the issuance of that Decision, 
which embodied that scope rule, most of our agreements 
with the carriers contained some exceptions with respect 
to individuals performing personal service, but I desire to 
particularly point out that our agreement under the St. 
Paul Union Depot did not contain any such exception with 
respect to red caps and such individuals, because these 
people were actually employees, admittedly such, and a 
part of our station employees on this property. 

Now, it has been said here that this is a rather particu¬ 
lar situation on this particular property. I want to say that 
in some of our other agreements practically an identical 
situation exists. On the Union Pacific, for instance, such 
employees as these involved have always been under our 
agreement and paid substantial rates of pay and they per¬ 
form what is generally termed a red cap service incidental 
to the other service they render the carrier. On the Louis¬ 
ville & Nashville, these so-called porters or baggage porters 
are all interwoven with our other station forces. The work 
is not segregated, and they are covered by our rates of pay 
applicable to these employees and they have lost any iden¬ 
tity as to any so-called red caps. 

On certain other properties a similar situation pre¬ 
vails. 
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The Chairman: Will you give us just what those 
properties are? 

The Witness: I cannot bring it to you definitely. I 
will give it to you in this way, Mr. Beyer: 

At a number of the larger terminals it is true that 
there is sufficient so-called red cap work where the line 
of demarcation is plain and a number of people perform 
nothing else but so-called red cap work, but as the size 
of the station and operation dwindles, and we get out along 
the line of road, we find there is not sufficient actual so- 
called red cap work for one or more employees to devote 
their entire time to it, and here is the picture: We have 
station porters, station janitors, and at some places freight 
handlers, laborers and truckers, who, in addition to per¬ 
forming the work usually performed under their own classi¬ 
fications, put on a red cap and sometimes without a red cap 
on their head, go out and handle passengers’ baggage on 
and off trains as the occasion demands. They are on full 
time pay with these carriers, under agreements. 

We have always held and maintained, and maintain 
here, that where our agreements cover porter and janitorial 
and cleaning work, that such work belongs to the employees 
embraced in our agreements and that it would be a violation 
of our agreements for the carriers to permit some outside 
employees or craft or class to perform that service and 
generally that is the reason why, generally, red caps, as the 
term is understood, are not permitted to do work belong¬ 
ing to people under our agreement. There are some few 
exceptions to the rule. 

We have been involved on other properties in represen¬ 
tation disputes, involving red caps, where our own organi¬ 
zation had been certified as the representative and on those 
properties the red caps have been determined to be a sepa¬ 
rate class or craft. Why? Because their work was con¬ 
fined exclusively to so-called red capping and they do not 
perform the work of any other employees under the general 
agreement. 

I cite Case R-107, involving the Kansas City Terminal, 
where we held two separate agreements, one covering our 
craft or class and the other the red caps. 
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The Chairman: How are the duties of the red caps de¬ 
fined there or understood on the Kansas City Terminal? 

The Witness: I have that agreement here. 

The Chairman: Let us have that, please. 

The Witness: Let me see if I can find it. Over on 
this property, our agreement covering these so-called red 
caps, became effective April 5, 1939, and because of the 
pending situation involving the application of the minimum 
wage provision of the Fair Standards Act, the carrier was 
unwilling, even in the face of ICC Decision Ex parte 72 
(1) to classify these people as, or to use them and call them, 
employees. Anyhow, we got around that by simply calling 
them ushers and the scope rule of that agreement says: 

“These rules shall govern the hours and working con¬ 
ditions of ushers in the Kansas City Union Station” and 
that is the extent of the description of the work. They are 
ushers and the work they perform is work that did not 
theretofore come under our general schedule. In other 
words, the payroll designation is generally understood to 
define the work when no actual definition exists. 

In addition to the Kansas City Terminal case, we have 
recently been certified in Case R-585, as the representative 
of the so-called red caps on the Missouri Pacific, and in that 
connection, nobody who performed service under our gen¬ 
eral agreement participated in that election. Incidentally, 
the International Brotherhood of Red Caps was a party 
to that dispute. 

We have recently been certified in Case R-590 on the 
Delaware, Lackawanna & Western, and in that case a list of 
eligible employees was prepared from employees who were 
not under our agreement and who did not perform work 
under our agreement. In other words, anybody who was on 
the payroll under our wage agreement or working condi¬ 
tions agreement, or performed work under that agreement, 
was excluded from the list of eligible voters. 

On the B. & 0. Chicago Terminal, in Case R-563, our 
organization was also certified as the representative of the 
so-called red caps and when the Mediator was on the prop¬ 
erty investigating the dispute, an agreement was reached 
between the representatives of the organization involved as 
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to a list of eligible voters, and excluded from that list was 
any employee who might be performing janitorial or porter 
service and who was under our agreement. 

The Chairman: Have you an agreement with the 
B. & O. Chicago Terminal? 

The Witness: The agreement is now in negotiation. 

Now, our organization, on the Terminal Railroad As¬ 
sociation of St. Louis and the Denver Union Terminal also 
represents the red caps without the necessity of obtaining 
certification. The same applies to the Jacksonville Ter¬ 
minal, the Dallas Union Terminal, the Wichita Union Ter¬ 
minal, the Atlanta Terminal Company, the Central Railroad 
of New Jersey and the L. & N. 

We have been involved, either directly or indirectly, 
in representation disputes with the International Brother¬ 
hood of Red Caps, first, on the New York Central, which 
is covered by certification of this Board R-557, and in con¬ 
nection with that dispute, I desire to point out that the 
scope of it covered not only the New York Central proper 
but its subsidiaries, the Big Four and the Michigan Central. 
In the compilation of the list of eligible voters by the Media¬ 
tor in that case, employees who were performing janitorial 
or cleaning work or other work under our agreement were 
eliminated from the list of employees. 

The Chairman: That was done by agreement between 
the parties? 

The Witness: I am getting ready to read into the 
record a letter addressed to Mediator 0. F. Carpenter, by 
John R. Lee, Chairman of the Red Caps. That letter reads 
as follows: 

“In view of the fact that investigation- of this case 
R-557 by the National Mediation Board has shown that 
the classification of employees of the New York Central 
Railroad Company known as Ushers, Station Porters and 
Station Attendants, as of this date, perform duties other 
than those involved in assisting travelers with their hand 
baggage and other articles and personal service in transit, 
therefore, I wish to state in behalf of the International 
Brotherhood of Red Caps that it waives all claims to the 
representation of said Ushers, Station Porters and Station 
Attendants. 
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“In view of the overlapping of red caps with janitor 
service and train calling at certain stations, I wish to re¬ 
peat in behalf of my organization that the International 
Brotherhood of Bed Caps makes no claim to janitor serv¬ 
ices or train calling and will not seek to represent em¬ 
ployees engaged in such service. 

“My organization is willing to accept as the eligible 
list the names listed by the carrier as red caps, red cap 
porters and attendants/ ’ 

That letter was dated September 2,1939. 

When the representative of the International Brother¬ 
hood of Red Caps waived all claim to employees covered by 
age 135. our schedule, our organization got out of the picture and 
exactly the same thing happened on the Big Four and 
Michigan Central units of the New York Central. 

Likewise the same situation occurred in the representa¬ 
tion disput R-558, handled on the Cleveland Union Ter¬ 
minal Company, which was also a subsidiary of the New 
York Central. I read into the record a letter dated August 
15, 1939, addressed to Mediator 0. F. Carpenter by Gen¬ 
eral Chairman William J. Winston on that property. 

“Referring to our conference with respect to the dis¬ 
pute concerning the question of representation raised with 
your Board by the International Brotherhood of Red Caps 
covering certain employees employed at the Cleveland 
Union Terminal, Cleveland, Ohio. 

“Please be advised that after a careful perusal of the 
list of employees excluded from this case as well as copy 
of Mr. Prayier’s (Vice President of the International 
Brotherhood of Red Caps) letter addressed you under 
date of August 14, 1939, wherein he waived all claims to all 
positions at the Cleveland Union Terminal now covered 
bv our agreeement, thereby leaving only red caps or sta¬ 
tion porters to be considered. 

“Being satisfied that our interest with respect to 
classification having been protected, we are, therefore, 
age 186. withdrawing our organization from this dispute, which is 
covered by your Case No. R-558/ ’ 

I do not have a copy of the letter to which Mr. Winston 
refers, but it is undoubtedly in the files of your Board and 
will be self-explanatory. 
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Now, recently, on the Milwaukee a dispute arose over 
the so-called red caps, covered by the Board’s B-662. On 
that particular property we became involved in it because, 
at first, it was claimed that a number of people under our 
agreement belonged in the craft or class of so-called red 
caps, but when the Mediator got on the property and the 
parties got together, the representative of the red caps 
agreed to an eligible list including only red caps at Min¬ 
neapolis, Milwaukee and Sioux City. Those were the em¬ 
ployees whose work was confined exclusively to the so- 
called handling of passengers’ baggage to and from trains, 
etc. In other words, elsewhere on the system employees 
who performed the red cap service as a portion of their 
daily assignments and who were under our schedule and 
covered by our agreement, were eliminated from the list 
of eligible voters and not considered eligible to participate 
in that particular representation dispute. 

On the Pennsylvania and Reading Seashore Lines, 
when we were advised that the International Brotherhood 
of Red Caps had invoked the services of the Board cover¬ 
ing representation of red caps on that property, after mak¬ 
ing an investigation, we advised the Board, under date of 
June 16, 1939, as follows, and I will quote the last two 
paragraphs of that letter: 

“My investigation of this matter indicates that our 
agreement with the carrier covers passenger station labor¬ 
ers and/or porters, janitors, etc., but that employees, com¬ 
monly known as red caps, are not covered by our agreement. 

“Accordingly, if it is intended by the International 
Brotherhood of Red Caps to embrace in their invocation 
only those employees commonly known as red caps and not 
to embrace in their invocation employees such as station 
porters and/or laborers now covered by our existing agree¬ 
ment with the carrier and constituting a component part of 
our established craft or class of clerical, office, station 
and storehouse employees, then this is to advise you that 
our organization is not, at this time, interested in this dis¬ 
pute.” 

After that happened the Board went ahead and dis¬ 
posed of the dispute, confining the list of voters to people 
not covered by our agreement. 
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Exactly the same type of letter and the same situation 
applied in R-541 on the Pennsylvania Railroad property. 

Now, in Case R-572, on the Texas & New Orleans Rail¬ 
road, which is a Texas and Louisiana line of the Southern 
Pacific, we were indirectly involved in a representation 
dispute involving red caps on that property and, after in¬ 
vestigation on our part, we advised the National Mediation 
Board, in our letter of August 28, 1939, in part, as follows: 

“My investigation of this matter develops that in re¬ 
cent representation election conducted by your Board on 
this property, Case R-555, the Station Porters participated 
and voted as a part of the craft or class of Clerical, Office, 
Station and Storehouse Employees, but that the red caps 
were not included in the list of eligible employees and did 
not participate in the election for the reason that they were 
not covered by the provisions of our current working agree¬ 
ment on the property, and for the additional reason that 
they did not constitute a component part of our craft or 
class of employees on this property. 

“My investigation further develops that a large major¬ 
ity of the strictly red cap employees on this property have 
signed authorizations for representation by our organiza¬ 
tion and that under date of August 9, 1939, our represen¬ 
tative addressed the carrier as per copy of letter attached, 
advising it of this fact. 

“Obviously there is no bona fide representation dis¬ 
pute involving station porters on this property for such 
employees are and have always been recognized as a part 
of the craft or class of clerical, office, station and store¬ 
house employees, and their status was officially determined 
recently by your Board when it issued certification in Case 
R-555. We therefore protest the inclusion of these station 
porters in any investigation which may be conducted by 
your Board pursuant to the instant invocation and we 
challenge the right of any other organization to represent 
the strictly red cap employees in this property. If the in¬ 
stant invocation is considered by your Board in its present 
form, or as it may be amended, we would appreciate your 
advice to that effect and desire to be notified as an in¬ 
terested party of the assignment of a mediator or any in- 
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vestigation made by your Board concerning the matter.” 

Thereafter the Board proceeded to assign a mediator 
and a list of eligible voters was prepared and it did not 
include any employees covered by our general schedule. 
Before the vote, however, was taken, my file reflects that 
our representative on the property withdrew the Brother¬ 
hood from participation in the election covering the strictly 
red cap employees and the certification was later issued. 
It covered only strictly red cap employees. 

On the Rock Island, in Case R-550, involving the repre¬ 
sentation of red caps, in which the International Brother¬ 
hood of Red Caps was not involved, but our organization 
was, with an organization known as the Chicago Railway 
Depot Ushers ’ Union, when the Mediator was assigned to 
investigate the dispute and representatives of the two 
organizations got together, it was definitely and specifically 
decided to eliminate from the list of eligible voters any 
employees on the property who were admittedly under our 
agreement or who performed work under our agreement. 

I read now into the record letter of July 24, 1939, ad¬ 
dressed to Mediator Carpenter, by General Chairman J. Y. 
McLean of our Brotherhood. 

“With reference to Case No. R-550: 

“Our Brotherhood has no desire to attempt to deny 
these employees representation it is evident they desire, and 
we hereby respectfully request a withdrawal of any inter¬ 
vention on the part of the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees, with the exception of such employees located at 
Englewood Passenger Station. 

“We ask the exclusion of employees at Englewood 
Station for the reason they are not of the same general 
class as others listed in this controversy. These employees 
at Englewood Station have been represented by our Broth¬ 
erhood for years and have enjoyed an interlocking seniority 
status with baggage checkmen, baggage handlers and in¬ 
formation clerks. Their seniority rights have been estab¬ 
lished and they are by nature of their employment from 
time to time a part of the regular force clearly covered 
by our working rules agreement with the carrier.” 
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There again, where it was definitely shown that em¬ 
ployees were under our working agreement and performed 
work coming under that agreement, they were removed 
from the list of eligible voters from participation in the 
voting covering the so-called red caps. 

Now, on the Jacksonville Terminal, as I mentioned a 
while ago, we represent the red caps by virtue of nego¬ 
tiations with the management and without the necessity of 
securing a certification from the Board. Rule 1 of our red 
cap agreement on that property says: 

“These rules shall govern the hours of service and 
working conditions of all red caps, red cap captains and 
all other employees handling hand baggage not already 
covered by agreement.” 

In other words, we took under this separate agreement 
all employees who were not under our general agreement 
on that property. 

Now, in addition to that, Mr. Chairman, we have a 
record of certifications being issued by your Board on other 
properties, involving red caps, that I can list if you want 
me to, or I can leave out. 

The Chairman: Let us list them. 

The Witness: R-171, Washington Terminal Company. 

R-230, Southern Pacific (Pacific Lines). 

R-537, Chicago and Western Indiana. 

R-542, Northern Pacific Terminal Company of Oregon. 

R-540, Cincinnati Union Terminal. 

R-551, Illinois Central. 

R-561, Indianapolis Union. 

R-562, Memphis Union Station. 

R-567, Houston Belt Terminal. 

R-577, Union Depot of Columbus, Ohio. 

R^581, Florida East Coast. 

R-603, Ogden Union. 

I believe I have already mentioned R-622 on the Mil¬ 
waukee. 

As far as we are able to ascertain, and our records 
indicate, although we were not directly involved in these 
particular disputes, the employees involved were not per¬ 
forming any janitorial or cleaning work or work coming 
under the scope of our agreement on those properties. 
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By the Chairman: 

Q. Is the class or craft that you commonly represent 
on those properties being represented by your organization 
on those properties! A. That is right—the clerical, office, 
station and storehouse employees. 

Q. Your organization represents those employees on 
each of the carriers we have listed here! A. Yes. 

Q. The Washington Terminal and Central of New 
Jersey! A. Yes, sir. 

Q. The Chicago Terminal and the Cincinnati Union 
Terminal! A. Yes, sir. 

Q. The Pennsylvania Railroad and the Pennsylvania 
and Reading? A. Yes, sir. 

Q. Illinois Central? A. Yes, sir. 1>a & e 194 - 

Q. Indianapolis Union Terminal? A. Yes. 

Q. Memphis? A. Yes, sir. 

Q. The Houston Belt Terminal? A. Yes. 

Q. The Columbus Union Station? A. Yes. 

Q. The Florida East Coast? A. Yes. 

Q. The Ogden Union? A. Yes. 

Mr. Townsend: You do not represent the red caps? 

The Witness: No; we represent the craft of clerical, Page 194, 
office, station and storehouse employees. line 16 * 

• • * * • 


Under the constitution and laws of our organization, 
colored employees are not eligible to membership. On 
most properties we have put into effect an arrangement 
whereby such employees who are part of our craft or class 
and are covered by agreements, are organized into inde¬ 
pendently chartered locals of the American Federation of 
Labor, which affiliate with our general committees or boards 
of adjustment, and we permit that, under our law, on the 
property and, through such affiliations, the colored repre¬ 
sentatives of these A. F. of L. locals are accorded repre¬ 
sentation in the matter of grievances and disputes involv¬ 
ing interpretations of rules just the same as though they 
were members of our Brotherhood. We are fulfilling our 
obligation under the law in that respect, even though col¬ 
ored employees cannot now become members of our Broth¬ 
erhood. 
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The same thing applies to any white employee who is 
not a member of the Brotherhood, with respect to coverage 
of the agreement. They are bound by the agreement, even 
though they are not members. 

* • • • # 

Further in that connection, Mr. Chairman, I overlooked 
further advising the Board that our last convention at 
Toronto, Canada, authorized our Grand Executive Council 
to develop ways and means for a closer and better func¬ 
tioning as the representative of our craft or class of em¬ 
ployees, particularly those of the craft or class who are 
colored. As you know, not only among station employees, 
but freight handlers and other employees, there are a large 
number of colored employees in our craft or class and under 
our agreements and our Council is now permitted, and we 
hope to institute it within a reasonable time, an auxiliary 
of our organization, a part and parcel of our organization, 
wherein colored employees of our craft or class and those 
covered by our agreements, may become members of that 
auxiliary and their affairs be handled exactly in the same 
manner as our own lodges’ affairs are now handled. 
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FINDINGS OF FACT 

This cause of action originated under rights accruing 
to the plaintiffs, a voluntary unincorporated association 
and individuals, suing in a representative capacity for per¬ 
sons known as “red-caps” in the employ of the Saint Paul 
Union Depot Company, and complaining of the failure of 
the National Mediation Board, defendant, to designate the 
plaintiff association as their bargaining agent with the said 
Saint Paul Union Depot Company. It was stipulated be¬ 
tween counsel representing all parties in interest, includ¬ 
ing the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees, and 
George M. Harrison, individually and as Grand President 
of the said Brotherhood, allowed to intervene in the said 
cause, that the typewritten record taken before the Media¬ 
tion Board in its case No. R-635, with exhibits thereto, 
should be considered as evidence in the instant cause, and 
as such taken into consideration by the court in passing 
upon the questions involved. With the evidence thus be¬ 
fore it, and considering the arguments of counsel for the 
respective parties, the court finds as a fact as follows: 

1. “Red-caps” constitute a separate craft or class for 
bargaining purposes and the individual plaintiffs in this 
cause were “red-caps” in the employ of the Saint Paul 
Union Depot Company; and in said capacity unanimously 
invoked the services of the National Mediation Board in 
keeping with the terms of the Railway Labor Act. 

2. The individual plaintiffs, “red-caps” in the em¬ 
ploy of the Saint Paul Union Depot Company, did not and 
could not belong to the intervening Brotherhood of Rail¬ 
way and Steamship Clerks, Freight Handlers, Express and 
Station Employees; and they had not designated the said 
Brotherhood as their bargaining agent, nor was the said 
Brotherhood as a matter of fact their bargaining agent. 

3. The preponderance of service by the individual 
plaintiffs, in their representative capacity, was that of 
“red-caps” and entitles them to be so designated. 
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4. A dispute as to representation did as a matter of 
fact exist between the United Transport Service Employees 
of America and the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees 
at the time the services of the National Mediation Board 
were invoked. 

July 6th, 1942. 

Daniel W. 0 ’Donoghue, 

Justice. 
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CONCLUSIONS OF LAW 

Based upon the Findings of Fact filed in this cause the 
court concludes as a matter of law, as follows: 

1. The “red-cap” employees of the Saint Paul Union 
Depot Company are not a part of the craft or class of 
clerical, office, station and storehouse employees repre¬ 
sented by the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees; 
but represent a separate and distinct class or craft. 

2. As a separate and distinct class or craft the “red¬ 
caps” of the Saint Paul Union Depot Company are en¬ 
titled to designate a bargaining agent in keeping with the 
terms of such privilege granted in the Railway Labor Act. 

3. The Order of Dismissal of Case No. R-635 entered 
by the Mediation Board failed to recognize the “red-caps” 
employees of the Saint Paul Union Depot Company as a 
separate class or craft and accordingly failed to recognize 
the existence of a dispute as to representation of such 
character as it should properly have taken cognizance of, 
and by so much violated the rights of said “red-caps,” and 
should be held to be void and ineffective. 

4. It being conceded that the “red-caps” in the em¬ 
ploy of the Saint Paul Union Depot Company unanimously 
indicated their desire to have the United Transport Service 
Employees of America act as their bargaining agent with 
the said Saint Paul Union Depot Company under the terms 
of the Railway Labor Act, and it having been found that 
the said “red-caps” employees represent a separate and 
distinct class or craft for such purposes, the National 
Mediation Board should certify the said United Transport 
Service Employees of America as the bargaining agent for 
the “red-caps” of the Saint Paul Union Depot Company. 

July 6, 1942. 

Daniel W. 0 ’Donoghue, 

Justice. 


Page 40. 


Page 4L 
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’! JUDGMENT 

This cause coming on to be heard upon the complaint 
of the plaintiffs, the answer of the defendant, the National 
Mediation Board, and the answer of the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employees, and George M. Harrison, individ¬ 
ually and as Grand President of the said Brotherhood, in- 
tervenors in this cause, and upon stipulation of counsel for 
all parties in interest that the evidence before the court for 
consideration was to be stenographically transcribed record 
of testimony previously taken, with exhibits, before the 
1 National Mediation Board, and upon argument of counsel 
for the respective parties, it is, by the court, this 6th day 
of July, A. D. 1942: 

Adjudged, ordered, and decreed: That the Order of 
Dismissal of Case No. R-635 by the National Mediation 
1 Board be and it hereby is held to be void and ineffective. 

And it is further adjudged, ordered, and decreed: That 
the * * Bed-caps ’ y of the Saint Paul Union Depot Company, 
as a separate and distinct class or craft and not as being 
a part of the craft or class of clerical, office, station and 
storehouse employees represented by the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employees are entitled to designate their bar¬ 
gaining agent under the terms of the Railway Labor Act, 
42 . which right they have exercised by designating the United 
Transport Service Employees of America as such bargain¬ 
ing agent. 

And it is further adjudged, ordered, and decreed: That 
1 the National Mediation Board be and it hereby is required 
to certify the said United Transport Service Employees of 
1 America to the Saint Paul Union Depot Company as the 
bargaining agent for the “red-caps’’ in the employ of said 
Saint Paul Union Depot Company by reason of the unan¬ 
imous request of said “red-caps” that the said United 
Transport Service Employees of America should be so 
designated. 

Daniel W. O’Donoghue, 

Justice. 





IN THE 


Hnitrh States (Emtrt nf Appeals 

FOE THE DISTRICT OF COLUMBIA 


UNITED STATES 
eoU HT C f- A r»PEA LS K' r ; 

V? C 


<T -=?-y^/OiSTRlCT U*■ COi-UX 

No.. ^ w./fC.. 

C?) pn ' ’ i'./ O ; if* */\ 
—li-Lii .vJv A-'-* 5^4/ 


/ ' 


Bboiheehood of Railway axd 
Fbeight Haxdlebs, Exp: 

PLOYEES ET AL., 

* VS. 



UL>- . 

TATION Em- 


I"t s\'> 

Appellants, 


Exited Tbaxspobt Sebvice Employees of Ameeica 

ET AL., 


Appellees. 


Appeal from District Court of the United States for the 

District of Columbia 


MEMORANDUM BRIEF OF APPELLANTS 



Edwabd C. Kbiz, 

1416 F St., N. W., Washington, D. C., 
Fraxk L. Mtjlhollaxd, 

1041 Nicholas Bldg., Toledo, Ohio, 

Clabexce M. Mulhollaxd, 

1041 Nicholas Bldg., Toledo, Ohio, 

Willaed H. McEwex, 

1041 Nicholas Bldg., Toledo, Ohio, 

Attorneys for Appellants. 

Counsel: 

Mulhollaxd, Robie & McEwex, 

1041 Nicholas Bldg., Toledo, Ohio. 



IN THE 


Imtpfc States Glmirt of Appeals 

FOR THE DISTRICT OF COLUMBIA 


No, 


Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Em¬ 
ployees et AL., 


Appellants, 


vs. 


United Transport Service Employees of America 
ET Appellees. 


Appeal from District Court of the United States for the 
1 District of Columbia 


MEMORANDUM BRIEF OF APPELLANTS 


I 


Of 


Edward C. Kriz, 

1416 F St., N. W., Washington, D. C., 
Frank L. Mulholland, 

1041 Nicholas Bldg., Toledo, Ohio, 
Clarence M. Mulholland, 

1041 Nicholas Bldg., Toledo, Ohio, 
Willard H. McEwen, 

1041 Nicholas Bldg., Toledo, Ohio, 

Attorneys for Appellants, 

Counsel: 

Mulholland, Robie & McEwen, 

1041 Nicholas Bldg., Toledo, Ohio. 




INDEX 


Pa g€ 


Statement of the case. 1 

Statement of points and issues. 4 

Argument. 5 

I. The judgment of the lower court is erroneous in 
that it does not conform to established principles 
of law governing the judicial review of decisions 
of the National Mediation Board. 5 

II. The judgment of the lower court is erroneous in 
that it purports to set aside an administrative 
decision which embodied no error of law and was 
fully supported by the evidence. 9 

A. Factors relevant to a decision of the “craft 

or class” to which employees belong as deter¬ 
mined by the courts. 9 

B. Consideration of the factors upon which the 
Board predicated its decision and the evidence 

in support thereof. 11 

1. The duties of the involved employees and 

the nature of their work. 13 

2. The composition and relative permanence 

of employee groupings in existence on this 
and other railroads.14,27 

3. Previous decisions of the Board. 16 


4. Extent and effectiveness of past collective 
bargaining arrangements on this property. 19 

C. Consideration of the findings upon which the 
court relied, their relevancy and evidentiary 
support . 23 

1. The fact that the station porters are not 
eligible to membership in the Brotherhood. 24 

2. The fact that the station porters had never 

designated the Brotherhood as their bar¬ 
gaining representative. 27 

3. The alleged fact that the Brotherhood was 

not the bargaining representative of the 
station porters. 23 
















Page 


4. The fact that the preponderance of the 

services of the porters was not red cap 
service. 28 

5. The fact that all of the station porters had 

designated the United as their represen¬ 
tative. 29 

Summary.31. 

Conclusion. 32 


TABLE OF CASES 

Boucher vs. Godfrey, 119 Conn. 622,178 Atl. 655. 21 

Brotherhood of Locomotive Firemen & Enginemen vs. 
Keenan, 87 Fed. 2d 651. 6 

Brotherhood of Railway & Steamship Clerks vs. Nash¬ 
ville, Chattanooga & St. Louis Rv. Co., 94 Fed. 

2d 97.*.9,23 

Brotherhood of Railway & Steamship Clerks vs. Vir¬ 
ginian Ry. Co., 125 Fed. 2d 853. 3 

Brotherhood of Railroad Trainmen vs. National Media¬ 
tion Board, 88 Fed. 2d 757, 66 App. D. C. 375_10, 23 

Donovan vs. Travers, 285 Mass. 167, 188 N. E. 705. 21 

Nashville, Chattanooga & St. Louis Ry. Co. vs. Railway 
Employes’ Department, etc., 93 Fed. 2d 340. 6 

National Federation of Railway Workers vs. National 
Mediation Board, 71 App. D. C. 256, 110 Fed. 

2d 529 .7,26,27 

Rvan vs. New York Central R. R. Co., 267 Mich. 202, 
255N.W. 365 . 21 


TABLE OF STATUTES 


Railway Labor Act, U. S. C. Title 45, Section 151, et seq.: 

Section 1 Sixth (Section 151 Sixth). 

Section 2 Fourth (Section 152 Fourth). 

Section 2 Ninth (Section 152 Ninth). 


25 

2 

2 



















IN THE 


Rnttph States (Court of KppmU 

FOR THE DISTRICT OF COLUMBIA 


No. 
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Freight Handlers, Express and Station Em¬ 
ployees et AL., 
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ET AIjm ’ Appellees . 

MEMORANDUM BRIEF OF APPELLANTS 


STATEMENT OF THE CASE 

On February 3, 1939, the United Transport Service 
Employees of America (then known as the International 
Brotherhood of Red Caps) invoked the services of the Na¬ 
tional Mediation Board for the purpose of investigating an 
alleged representation dispute among the station porters 
of the St. Paul Union Depot Company. It was represented 
by the United that all of the employees involved had, by 
written authorization, designated it as their chosen repre¬ 
sentative and the Board was asked to issue a certification 
accordingly. 




This invocation was made under the provisions of Sec¬ 
tion 2, Paragraph Ninth of the Railway Labor Act, the 
relevant portion of which reads as follows : 

“If any dispute shall arise among a carrier’s em¬ 
ployees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to 
certify to both parties, in writing, within thirty days 
after the receipt of the invocation of its services, the 
name or names of the individuals or organizations 
that have been designated and authorized to repre¬ 
sent the employees involved in the dispute, and cer¬ 
tify the same to the carrier.” (U. S. C. Title 45, 
Section 152 Ninth.) 

By virtue of Section 2, Paragraph Fourth, of this same 
statute, it is provided that: 

“The majority of any craft or class of employees 
shall have the right to determine who shall be the 
representatives of the craft or class for the pur¬ 
poses of this Act.” (U. S. C. Title 45, Section 152 
Fourth.) 

The invocation of the services of the Board by the 
United was therefore necessarily predicated on the claim 
that the station porters of the St. Paul Union Depot Com¬ 
pany constituted a separate craft or class of employees and 
as such were entitled by law to select a separate collective 
bargaining representative. 

The appellant, Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
upon learning that the services of the National Mediation 
Board had been invoked as noted above, contested the claim 
of the United on the ground that the porters in question 
did not constitute a separate craft or class but merely a 
portion of a more inclusive craft or class made up of office, 
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clerical, station and storehouse employees which were 
already represented for the purpose of collective bargain¬ 
ing by the Brotherhood. 

In light of these conflicting claims, the National Media¬ 
tion Board conducted a hearing for the purpose of develop¬ 
ing facts upon the basis of which it might decide the ques¬ 
tion of whether these porters did or did not constitute 
a separate craft or class of employees within the meaning 
of the statute. Both of the contending organizations were 
represented at this hearing and w-ere given a full oppor¬ 
tunity to support their respective claims. The transcript 
of the proceedings had before the Board was introduced as 
an exhibit in this case and is reproduced in part on page 35 
et seq. of the appendix. 

On the basis of the evidence presented, the National 
Mediation Board decided that the porters in question did 
not constitute a craft or class of employees and therefore 
dismissed the proceeding. The decision rendered by the 
Board, together with its findings of fact and discussion, was 
introduced as an exhibit in the lower court and may be 
found on page 14 et seq. of the appendix filed herewith. 

After the decision of the National Mediation Board 
was announced, the United instituted this action against 
the Board and its members seeking an order from the court 
nullifying the Board’s decision, requiring it to recognize 
the porters employed by the St. Paul Union Depot Com¬ 
pany as a separate craft or class of employees, and to con¬ 
tinue its function of investigation and certification of a 
representative for them. The Brotherhood, being vitally 
concerned in the outcome of the case, applied for and was 
granted leave to intervene as a party defendant, and filed 
its answer. 

The case was heard bv the District Court for the Dis- 

% 

trict of Columbia on the transcript of the evidence pre- 
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rented to the National Mediation Board and the exhibits. 
It was stipulated that these documents should be considered 
as the evidence in the case without further testimony. The 
court found that the employees in question did constitute 
a separate craft or class and granted the prayer of the 
complaint. It did not find that the decision of the National 
Mediation Board was arbitrary, capricious, unreasonable, 
contrary to law, or without support in the evidence. The 
findings of fact, conclusions of law and judgment of the 
court will be found on pages 75, 77, and 78, respectively, of 
the appendix. 

Thereafter the Brotherhood prosecuted an appeal to 
this court. 

STATEMENT OF POINTS AND ISSUES 

The case hinges on the single issue of the propriety 
of the action of the lower court in setting aside the deci¬ 
sion made by the National Mediation Board which decision 
was to the effect that the station porters of the St. Paul 
Union Depot Company do not constitute a craft or class 
of employees within the meaning of the Railway Labor Act. 

In relation to this issue, the appellants will develop 
the following positions, to-wit: 

First, the judgment of the lower court is erroneous in 
that it does not conform to established principles of law 
governing the judicial review of decisions of the National 
Mediation Board. 

Second, the judgment of the lower court is erroneous 
in that it purports to set aside an administrative decision 
which embodied no error of law and was fully supported 
bv evidence. 
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ARGUMENT 

I. The Judgment of the Lower Court Is Erroneous in 
That It Does Not Conform to Established Principles 
of Law Governing the Judicial Review of Decisions of 
the National Mediation Board 

Every observer of current legal trends is well aware 
of the fact that important developments have occurred and 
are occurring in the field of administrative law. Questions 
involving the rights of individuals and their responsibili¬ 
ties to one another have been entrusted in ever increasing 
numbers to the administrative agencies of government. In 
its early stages this process was viewed by the courts with 
skepticism and even with alarm. Many jurists saw in it a 
threat to the constitutional powers of the courts. With the 
years, however, this attitude has been modified. It is now 
realized that certain of the complex problems of our modern 
life are not readily amenable to judicial determination and 
may be more satisfactorily decided by administrative 
bodies having a technically expert personnel and a more 
flexible procedure. 

The courts have taken a realistic attitude toward this 
whole situation. They have not sought to strike down the 
growing volume of administrative decisions out of sheer 
antipathy to the process by which they are reached. Neither 
have they viewed such decisions with careless unconcern. 
They have realized fully that they are still the guardians 
of the fundamental rights of the citizen and have earnestly 
and successfully sought to fit their traditional function into 
its proper position in the intricate jigsaw of modern ad¬ 
ministrative procedure. The nature of that position has 
been established through a long series of judicial decisions. 
The courts do not seek to retry every issue which has been 
decided by an administrative agency. Such a course would 
present an impossible burden and would nullify the whole 
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theory upon which the administrative process is based, as 
well as the benefits sought to be gained by its establish¬ 
ment. They do not seek to overturn administrative rulings 
simply because they do not agree with them. They do, 
however, examine the decisions and proceedings of admin¬ 
istrative tribunals to determine whether fundamental con¬ 
stitutional rights have been violated, whether the tribunal 
has erred in its interpretation or application of existing 
laws, or whether its rulings are based upon actual and cred¬ 
ible evidence. Otherwise stated, a court may set aside an 
administrative finding or order only when it finds that con¬ 
stitutional rights have been invaded, where the finding in¬ 
volves an error of law, is arbitrary, unreasonable, fraudu¬ 
lent or unsupported by substantial evidence. In this man¬ 
lier the courts have succeeded in protecting the fundamental 
rights of which they are the custodians without shackling 
the administrative process. 

It is fully established by authority that those prin¬ 
ciples of law which govern the judicial review of adminis¬ 
trative orders generally are applicable to the decisions of 
the National Mediation Board. 

The United States Circuit Court of Appeals for the 
Sixth Circuit, in reviewing a decision of the Board, stated 
that: 

“* * * the general rule is that where Congress has 
appointed an administrative board and it has acted 
within the scope of its authority, its findings are not 
subject to review by the court if supported by evi¬ 
dence, if there is no irregularity in the proceedings 
and if the constitutional rights of persons adversely 
affected are not violated, • * {N. C. & St. L. Ry. 

vs. Railway Employes* Department , etc., 93 Fed. 2d 
340, 342.) 

In the case of Brotherhood of Locomotive Fireman and 
Engmemen vs. Keenan, 87 Fed. 2d 651, the United States 
Circuit Court of Appeals for the Fifth Circuit stated its 
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conclusion as to the scope of judicial review of decisions 
of the National Mediation Board in the following language: 

“There is no doubt that in establishing the Media¬ 
tion Board and giving it authority as above shown 
Congress intended that the decisions of the Board 
should be final and binding upon contending groups 
of employees and the carrier. The validity of the 
section is not challenged in this case nor could it be. 
The general rule is that, where Congress has ap¬ 
pointed an administrative board, and it has acted 
within the scope of its authority, its findings are not 
subject to review by the courts, if supported by evi¬ 
dence, there was no irregularity in the proceedings, 
and the constitutional rights of persons adversely 
affected are not violated.” (P. 654.) 

The above language was quoted with approval by the 
United States Circuit Court of Appeals for the Fourth 
Circuit in the case of Brotherhood of Railway & Steamship 
Clerks vs. Virginian Railway Company, 125 Fed. 2d 853, 
857, and the court reversed a District Court order (which 
had set aside a decision of the National Mediation Board) 
saying with reference to the Board: 

“In the absence of some abuse of discretion on its 
part, which does not appear, its determination * * * 
is binding upon us * * *.” (P. 858.) 

This court reached substantially the same conclusion 
in the case of National Federation of Railway Workers vs. 
National Mediation Board , 71 App. D. C. 256, 110 Fed. 2d 
529. In the course of its opinion, the court stated that: 

“Where a finding of the Board is supported by 
substantial evidence it is not to be disturbed by the 
courts and especially so here in view of the concur¬ 
rence of the District Court in that finding.” (P. 
533.) 

The above authorities abundantly establish the limited 
character of the issues which are before a court called upon 
to review a decision of the National Mediation Board. The 

court mav not retrv the case on its merits. It is not em- 

• % 
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powered to substitute its judgment for that of the Board. 
It may set aside the Board’s decision only if it finds that 
the Board was guilty of an error of law in that it acted in 
excess of its authority or in violation of fundamental con¬ 
stitutional rights, or that its decision was wholly unsup¬ 
ported by evidence and constituted an abuse of discretion. 

The District Court issued no opinion in this case and 
accordingly we are not informed fully as to the reasoning 
underlying its decision. Insofar, however, as we can judge 
from the findings of fact, conclusions of law and the judg¬ 
ment of the court, it considered none of the essential ele¬ 
ments referred to above. It points out no legal error in 
the decision of the Board. It does not find that it acted in 
excess of its authority or that its procedure or decision 
violated any constitutional right of any person. The evi¬ 
dence presented to the Board is not analyzed and no deter¬ 
mination is made as to whether it does or does not afford 
substantial support for the Board’s ruling. The court 
merely contents itself by considering the substantive issues 
of the very controversy presented to the Board, and reaches 
its own conclusion on the merits quite independent of the 
Board’s decision and in substitution therefor. It is sub¬ 
mitted, accordingly, that the judgment of the District 
Court is clearly erroneous and should be reversed because 
of the failure of the court to consider and to make findings 
on the only issues which were within the scope of the court’s 
power to consider. 

While we feel that we might well rest our case at this 
point with full technical propriety, we consider it desir¬ 
able to explore the issues further for the purpose of point¬ 
ing out to the court that a proper application of the law 
of judicial review to the issues and facts of this case neces¬ 
sitates a final judgment not only reversing the decision of 
the District Court but sustaining that made by the National 
Mediation Board. 
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II. The Judgment of the Lower Court Is Erroneous in 
That It Purports to Set Aside an Administrative Deci¬ 
sion Which Embodied No Error of Law and Was Fully 
Supported by the Evidence 

A. Factors Relevant to a Decision of the “Craft or 
Class” to Which Employees Belong as Determined 
by the Courts 

As already revealed in the statement of the case above, 
the issue presented to the National Mediation Board was 
one which concerned the scope of the craft or class of em¬ 
ployees of the St. Paul Union Depot Company known as 
clerical, office, station and storehouse employees. It was 
and is the position of the Brotherhood that certain em¬ 
ployees classified as station porters constitute a part of 
that craft or class, while it is the position of the United that 
they make up a separate craft or class of their own. 

As also pointed out above, the Railway Labor Act es¬ 
tablishes the craft or class of employees as the collective 
bargaining unit which alone is entitled to select a collective 
bargaining representative.' The exact statutory language 
is “the majority of any craft or class of employees shall 
have the right to determine who shall be the representative 
of the craft or class for the purposes of this Act.” 

The statute contains no definition of the phrase “craft 
or class of employees,” but its significance has been twice 
the subject of judicial consideration. 

In the case of Brotherhood of Railway <£ Steamship 
Clerks vs. Nashville , Chattanooga & St. Louis Railway 
Company , 94 Fed. 2d 97, the court made the following state¬ 
ment: 

“The terms ‘craft’ or ‘class’ are not defined. It 
is fair inference that the Congress intended that col¬ 
lective bargaining groups already constituted and 
functioning were to be recognized, and it is likewise 
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fair inference that the terms were left sufficiently 
elastic to meet not only changing conditions but also 
varying existing conditions among the employees of 
carriers differing greatly in size, number of em¬ 
ployees, intensiveness of their organization, and dif¬ 
ferences in its origin, scope, and development.” 

# # * * * 

“The question as to the existence of a distinct 
class or craft is, of course, one of fact, and courts 
are reluctant, even where not precluded by statute, 
to disturb administrative decision thereon, * * 

(P. 99.) 

This court also had the “craft or class” question before 
it in the case of Brotherhood of Railroad Trainmen vs. 
National Mediation Board , 88 Fed. 2d 757, 66 App. D. C. 
375. The following is quoted from the opinion: 

“But the act leaves uncertain the precise or exact 
meaning of the words ‘class or craft/ and we think 
obviously for the reason that it was intended by 
Congress to adopt the designation of class or craft as 
determined by the then current working agreement 
between the railroad and particular groups or classes 
of its employees. And we find justification for this 
conclusion in paragraph 7 of section 2, which pro¬ 
vides that: ‘No carrier, its officers or agents shall 
change the rates of pay, rules, or working conditions 
of its employees, as a class as embodied in agree¬ 
ments except in the manner prescribed in such agree¬ 
ments or in section 6 of this Act.’ In other words, 
that no carrier shall change the terms of its -working 
agreement with any class of employees, as that class 
is embodied in and declared to exist by the working 
agreement, except in accordance with the terms of 
the agreement or in conformity with the act. In the 
light of this provision—and of the general scheme 
of the act as a whole—we think it is obvious that 
how classes are to be formed and who shall compose 
them are matters left to the employees themselves; 
and so we think that by reference to the terms of the 
working agreement which the employees have made, 
is to be found at least some evidence of who are 
members of the craft or class covered by that agree- 
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■ment. The Board also recognizes that this is a cri¬ 
terion, for in its First Annual Report to Congress, 
after noting that the act does not give it authority 
to define the crafts or classes, it says: ‘So far as 
possible the Board has followed the past practices 
of the employees in grouping themselves for repre¬ 
sentation purposes and of the carriers in making 
agreements with such representatives.’ ” (P. 760.) 

To our knowledge, the two cases cited are the only ones 
where the courts have had occasion to consider this situa¬ 
tion. From the opinions, we conclude that the question of 
what employees are to be included within the scope of a 
given craft or class is primarily a question of fact which 
must be answered by considering all of a number of rele¬ 
vant factors but that the most significant point to be con¬ 
sidered is that of the past practice and the collective bar¬ 
gaining history on the specific property involved. 

In examining a decision of the National Mediation 
Board issued in a dispute of this nature, it becomes mate¬ 
rial, therefore, to ascertain those factors which the Board 
considered significant, and having determined them, to 
examine the evidence placed before the Board in order to 
decide whether it afforded substantial support to the 
Board’s eventual conclusion. If the Beard decided the case 
on the basis of factors actually relevant to the issues, and 
if its decision as to each is founded on substantial evidence, 

then its decision mav not be set aside in the course of 

•> 

judicial review. 

B. Consideration of the Factors Upon Which the 

Board Predicated Its Decision and the Evidence in 

Support Thereof 

The Board announced its decision in this case in a de¬ 
tailed and carefully prepared opinion in the course of which 
it indicated those factors to which it gave consideration. 
The following excerpt is quoted from this opinion: 
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“In questions of craft or class determination the 
Board gives consideration to many factors, most im¬ 
portant of which are the intent and purpose of the 
Kailway Labor Act in the matter of labor represen¬ 
tation and the maintenance of sound labor relations 
on the railroads. Each individual case, of course, 
requires consideration of many facts peculiar to the 
particular situation, but, in addition, there are gen¬ 
eral factors to be considered. These include the com¬ 
position and relative permanency of the employee 
groupings along craft or class lines for representa¬ 
tion purposes not only on the particular carrier but 
on the railroads generally. The extent and effec¬ 
tiveness of past collective bargaining arrangements 
on the part of the employees regarding seniority, 
promotion and demotion are other factors which 
•must be considered, as are the duties and respon¬ 
sibilities of the employees and the nature of their 
work. Previous decisions of the Board which bear 
upon the issues involved in a particular controversy 
are also taken into account. All of these factors 
have received the consideration of the Board in com¬ 
ing to a conclusion respecting the issues involved in 
this case.” 

As we interpret this statement, the Board points out 
in the first place the fact that the fundamental principle 
governing it in controversies of this kind is that of insuring 
sound labor relations between carriers and employees. 
This principle is then broken down into its component 
parts, each part being a factor which the Board considered 
relevant to the issue at hand. The factors which the Board 
considered controlling are, therefore: 

(1) The duties of the involved employees and the 
nature of their work; 

(2) The composition and relative permanence of em¬ 
ployee groupings in existence on this and other railroads; 

(3) Previous decisions of the Board; 

(4) Extent and effectiveness of past collective bar¬ 
gaining arrangements on this property. 
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In the ensuing discussion, we wish to consider these 
factors in the order stated for the purpose of establishing 
that the evidence introduced as to each was sufficient not 
only to justify but to compel the conclusion reached by the 
Board. We forewarn the court, however, that no one of the 
factors in question can be considered completely alone. 
They are to a certain extent interdependent, a fact which 
will appear more fully as we discuss them in turn. 

1. The Duties of the Involved Employees and the Nature 

of Their Work 

There is no question but that the porters involved in 
this case perform or have performed mixed duties. To 
some extent they engage in custodial or janitorial work and 
to some extent their services are those of typical “red 
caps,” and consist in rendering assistance to passengers, 
carrying baggage through the station, etc. At the hearing 
before the Board, there was a conflict of testimony regard¬ 
ing the type of duties to which these men devoted the major 
portion of their time. The Board decided that a prepon¬ 
derance of their services was in the performance of “red 
cap” work, which accorded with the position taken by the 
United. This fact has been relied on heavily by the Dis¬ 
trict Court in support of its action setting aside the deci¬ 
sion of the Board. 

Unquestionably the nature of the duties performed 
by an employee has a logical bearing upon the craft or class 
to which he may be assigned. The National Mediation 
Board did not ignore this factor in fixing a dividing line 
between clerical, office, station and storehouse employees 
on the one hand, and red caps on the other. It merely 
placed the line at a different point than that at which the 
court would place it. The Board concluded that, where any 
portion of the duty of an employee consists in custodial 
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services in cr about a station, he is a member of the craft 
or class of clerical, office, station and storehouse employees, 
while the District Court apparently considered that the 
division should be made on the basis of preponderance of 
services. 

Viewed independently of other factors, either one of 
these conclusions is logically justifiable and it would appear 
that the action of the Board in selecting one basis of deci¬ 
sion over the other could not be said to constitute an abuse 
of discretion ipso facto. However, as indicated above, it 
is impossible to consider this factor alone. It must be 
viewed in connection with certain historical developments 
which can be portrayed more advantageously under the 
next heading. This discussion will reveal that the Board’s 
conclusion was not only justifiable but inescapable. 

2. The Composition and Relative Permanence of Employee 

Groupings in Existence on This and Other Railroads 

For nearly 25 years, it has been recognized that the 
craft or class of clerical, office, station and storehouse em¬ 
ployees includes porters when such porters devote any 
portion of their time to custodial work, and does not include 
persons performing “red cap” work. 

As revealed by the record, the course of this historical 
development began during the period of federal control 
of railroads with the so-called National Agreement exe¬ 
cuted between the Federal Director General of Railroads 
and this Brotherhood, effective from January 1, 1920, to 
July 1, 1921. This agreement spelled out the scope of the 
craft or class of employees covered as follows: 

“(1) Clerks. 

“(2) Other office and station employees, such as 
office boys, messengers, chore boys, train announcers, 
gatemen, checkers, baggage and parcel room em¬ 
ployes, train and engine crews callers, operators of 
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office and station equipment devices, telephone 
switchboard operators, elevator operators, office, 
station and warehouse watchmen and janitors. 

“(3) Laborers employed in and around stations, 
storehouses and warehouses.” (R. 173; App. p. 61.) 

Certain persons were excepted from the Agreement, 
however, namely, “Individuals performing personal serv¬ 
ice not a part of the duty of the carrier, such as ‘red caps/ 
travelers’ aides, etc.” (R. 174; App. pp. 61-2.) 

The reason for this exception is probably to be found 
in the fact that the railroads at that time generally took 
the position that the assistance of travelers in stations 
did not constitute a portion of their duties as common car¬ 
riers, and that persons performing such services were not 
their employees. Where, however, custodial services were 
rendered by porters and wages were paid therefor, they 
unquestionably occupied an employment relationship with 
the carrier, were considered as “laborers employed in and 
around stations,” and hence subject to the Agreement with 
the Brotherhood. 

When the National Agreement expired, another agree¬ 
ment was negotiated between the Brotherhood and the St 
Paul Union Depot Company effective only as to that prop¬ 
erty. The scope rule in that agreement was much the same 
as in the National Agreement but contained no exception 
such as that noted above for the reason that this company 
had no employees whose duties were solely those of “red 
caps,” as it paid its porters a regular wage, assigned them 
custodial duties and considered them to be employees. 
Accordingly, there was no reason for such an exception. 
(R. 176; App. p. 63.) 

All carriers did not enter into agreements with the 
Brotherhood after the expiration of the National Agree¬ 
ment as readily as did the St. Paul Union Depot Company, 
and the effort which was made to negotiate such agreements 
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finally culminated in a case which was presented to the 
United States Railroad Labor Board, a tribunal established 
by the Transportation Act of 1920. In its Decision No. 630, 

1 that Board laid down certain rules which were designed 
1 to fix the scope of agreements between the Brotherhood and 
1 various carriers. This decision followed substantially the 
1 lines of the National Agreement and, like it, made an ex¬ 
ception which in this instance excluded “individuals per- 
1 forming personal service not a part of the duty of the 
carrier.” (R. 177-178; App. pp. 63-4.) 

The provisions of Decision No. 630 were incorporated 
into most of the agreements negotiated by this Brotherhood 
thereafter. (R. 178; App. p. 64.) Under those agreements, 

1 it was the usual practice to exclude persons performing red 
1 cap work exclusively but to include employees performing 
such work in addition to custodial services for which they 
received compensation from the carrier. These employees 
were considered as station laborers within the scope of the 
agreements in question. (R. 180-181; App. pp. 65-6.) 

At this point, we again find an overlapping in the evi¬ 
dence presented in support of the various factors recog- 
1 nized by the Board. The balance of the historical develop¬ 
ment of the craft or class of clerical, office, station and 
storehouse employees as including porters performing cus¬ 
todial work, can be best considered in relation to certain 
proceedings before and decisions of the National Media¬ 
tion Board, which will be treated in the next section. 

3. Previous Decisions of the Board 

After the Fair Labor Standards Act was passed, the 
question of the employment status of red caps was one 
whose decision could no longer be postponed. The question 
actually came up for determination before the Interstate 
Commerce Commission in its case, Ex Parte No. 72, Sub - 
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No. 1, 229 I. C. C. 410, and it was held that these persons 
had an employment relationship with the carriers and were 
entitled to the benefits of the Act. Their status as em¬ 
ployees having been thus established, questions involving 
their right to representation under the Railway Labor Act 
began to come before the National Mediation Board.* 
Naturally, with the development of such disputes, it became 
necessary to establish the craft or class to which these em¬ 
ployees belonged. The Board has uniformly adhered to 
the line which was determined by the course of the histori¬ 
cal developments above outlined, i.e., where the duties of 
such employees were purely those of assisting passengers 
and the like, they have been considered as red caps and as 
such entitled to separate representation, but where any 
portion of their duties is custodial, they have been classed 
as station laborers and members of the craft or class of 
clerical, office, station and storehouse employees. Until 
this case arose, the basis of distinction adopted by the 
Board had never been questioned by anyone and had in fact 
been specifically accepted as satisfactory by the participat¬ 
ing organizations in a number of instances. Thus, in a 
representation controversy on the New York Central Rail¬ 
road, covering “red caps” (National Mediation Board case 
R-557) all employees performing custodial work were ex¬ 
cluded from the eligibility list (R. 183; App. p. 67), and this 
exclusion was accepted by the United in a letter copied into 
the record on page 184, App. pp. 67-8. 

A like situation arose in connection with a dispute on 


* In its 7th Annual Report the Board discussed this development 
as follows: “Practically all of the more important crafts or classes of 
employees on the principal carriers have taken advantage of their rights 
under the law as discussed above. In the past 2 or 3 years, however, 
as knowledge of the provisions of the act has become more widespread, 
groups of employees that had not previously enjoyed collective bargain¬ 
ing representation selected representatives for the first time. For in¬ 
stance, station porters or ‘red caps’ as they are more commonly called, 
were not definitely considered to be employees under the act until 1939. 
Since that time the Board has disposed of 34 representation disputes 
involving these employees.” (Pp. 7-8.) 
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the property of the Cleveland Union Terminal Company 
where the United waived all claims to represent employees 
performing janitorial services, and the Brotherhood, hav- 
i ing made no claim to represent employees performing red 
cap services only, withdrew from the case. (R. 185-186; 
App. pp. 68-9.) 

Similar understandings were reached in cases arising 
on the Chicago, Milwaukee, St. Paul and Pacific Railway, 
National Mediation Board case R-662 (R. 186; App. pp. 
68-9); on the Pennsylvania Reading Seashore Lines (R. 
187; App. pp. 68-9), and on the Pennsylvania Railroad, in 
a National Mediation Board case R-541. (R. 188-189; App. 
p. 70.) 

In a large number of other cases, the National Media- 
' tion Board has certified representatives for the craft or 
i class of red caps, in each case limiting its certification to 
employees no part of whose services consists in janitorial 
! or custodial work. (For a list of such cases, see page 192 
of the record (App. p. 72) and for a general discussion of 
all National Mediation Board cases involving this issue, 
see pages 180-193 of the record (App. pp. 65-73). In each 
instance, this result was achieved without protest on the 
part of any interested party. 

Summarizing the discussion relative to the three fac¬ 
tors considered above, it appears that: 

First, the Board has recognized the nature of the 
1 services performed by the employees in question as being 
relevant to a determination of the line of demarcation be- 
i tween red caps and clerical, office, station and storehouse 
employees, but has chosen to apply it in such manner as 
to include in the latter class all employees who perform 
any custodial services in stations rather than to make the 
division on the basis of the preponderance of services. 

Second, for nearly 25 years there has existed a craft 
or class of clerical, office, station and storehouse employees 
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which has included such station porters as devote any por¬ 
tion of their time to custodial work. The permanency and 
propriety of this grouping is therefore well established by 
the course of historical development. 

Third, the Board itself in numerous cases has limited 
the craft or class of red caps to those whose services are 
rendered entirely in connection with the assistance of pas¬ 
sengers, and this without objection and even with the ex¬ 
press consent of the United. Insofar as these factors are 
concerned, therefore, we submit that the National Media¬ 
tion Board has given each due consideration and that the 
evidence advanced supports fully the conclusion of the 
Board that the station porters do not constitute a craft or 
class of employees separate and apart from the clerical, 
office, station and storehouse employees. There remains 
for discussion the last of the four factors mentioned above. 

4. Extent and Effectiveness of Past Collective Bargaining 
Arrangements on This Property 

As noted above, the contract of 1921 executed between 
the Brotherhood and the St. Paul Union Depot Company 
did not except from its coverage “ individuals performing 
personal service not a part of the duty of the carrier, such 
as ‘red caps’,” for the reason that the carrier had no such 
employees. Accordingly, it appears that the station porters 
were considered as being within the scope of the craft or 
class covered by the agreement, at least at the time when 
the agreement was executed. 

Subsequent developments reveal that these employees 
have, throughout the life of this agreement, been considered 
as being entitled to its benefits, and have, during all this 
period, been represented by the Brotherhood in the matter 
of collective bargaining. This was the conclusion reached 
by the Board and is one which is completely justified by 
the record. 
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In the first place, let us consider the question of senior¬ 
ity rights. Such rights are highly prized by railroad em¬ 
ployees. They are rights to preferences in employment 
accorded in relation to the length of the employee’s period 
of service as compared to those of his fellows. As a result 
of the existence of seniority rights the senior employee in 
a given group will be the last to be furloughed in slack 
periods and the first to be returned to service in periods 
of improving business. The employees are benefited also 
by being able to secure more desirable positions and the 
like. 

For many years, the St. Paul Union Depot Company 
has posted a seniority roster for its station porters.* Dur¬ 
ing the hearing before the Board, the United took the posi¬ 
tion that this fact alone indicated that these porters con¬ 
stituted a separate craft or class of employees. This 
contention, however, is clearly unsupportable for the reason 
that the evidence revealed that no less than seven rosters 
are posted by the St. Paul Union Depot Company, six of 
which cover employees as to whose inclusion in the craft 
or class of clerical, office, station and storehouse employees 
there is no question. (R. 60; App. pp. 35-36.) 

The existence of a seniority roster for station porters 
so far from indicating that they are not included in the 
craft or class of clerical, office, station and storehouse em¬ 
ployees, leads in fact to the exactly opposite conclusion. 
Seniority rosters are not posted save for employees having 
seniority rights. Seniority rights do not arise by accident 
or out of the mere fact of employment. They come into 
being only as the result of contract. 

“He (the employee) has no inherent right to 
seniority in service nor do such rights arise out of 
his employment by the railroad company except as 
provided for in the contracts entered into and the 

* A seniority roster is merely a list of the names of employees in 
a specified group arranged in order of length of service. 
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rules adopted by the company relating thereto.” 
(Portion in parentheses not a part of quotation.) 
Ryan vs. New York Central R. R. Co., 267 Mich. 202, 
255 N. W. 365. 

“If such rights of seniority existed in favor of the 
plaintiffs, it must be by virtue of some contract be¬ 
tween them and the company, either express or im¬ 
plied.” Boucher vs. Godfrey, 119 Conn. 622, 178 
Atl. 655. 

“Although a right of seniority such as is here 
asserted is undoubtedly a valuable property, it arises 
only from agreement .” (Emphasis supplied.) Dono¬ 
van vs. Travers , 285 Mass. 167,188 N. E. 705. 

The contractual source of seniority rights of the sta¬ 
tion porters is the collective bargaining agreement between 
the Brotherhood and the Depot Company. (R. 99 and 107; 
App. pp. 40, 44.) Under this agreement, vacancies in por¬ 
ters ’ jobs are regularly bulletined and filled from employees 
on the seniority roster who bid for them. (R. 107 et seq. 
and 161; App. pp. 44-6.) It follows, therefore, that the 
station porters have definitely derived their seniority rights 
from the Brotherhood agreement, a fact which would be 
impossible were they not included in the craft or class of 
employees covered by that agreement. 

Seniority rights, however, are not the only benefits 
accruing to the porters and traceable directly to represen¬ 
tation of them by the Brotherhood, for their wages as well 
have been governed by the action of this organization. It 
should be understood that wage rates of railroad employees 
are generally fixed today in conferences or proceedings 
involving a large number of carriers and one or more labor 
organizations. The results obtained in this manner are 
then applied by all railroad companies parties thereto as 
to all crafts or classes of employees whose collective bar¬ 
gaining representatives participated. It is significant, 
therefore, that every wage increase or reduction negotiated 
by the Brotherhood of Railway Clerks during the last 20 
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years has been applied to the station porters of the St. 
Paul Union Depot Company without question. (R. 99, 149, 
150; App. pp. 40, 55.) 

Whenever individual employees among the porters 
have had grievances of any sort, the officials of the Brother¬ 
hood have been available to handle these grievances and 
more important, the record reveals that they have been so 
handled. (R. 120, 150,151, 152, 203; App. pp. 47, 55, 56.) 

During all of the period since 1921, all parties con¬ 
cerned with the enforcement and application of the collec¬ 
tive bargaining agreement between the Brotherhood and 
this carrier have recognized that the porters are within its 
scope and entitled to receive its benefits. This recognition 
has been made by the carrier as well as by the Brotherhood. 
(R. 121, 122, 123, and 136; App. pp. 47, 48, 49, 51.) 

With reference to all of these matters, the Board found 
as follows: 

“The United has stated that, although the Broth¬ 
erhood claims station porters as a part of the craft 
or class of clerical, office, station and storehouse em¬ 
ployees, there has been no effective collective bar¬ 
gaining for them. It has already been pointed out 
that the wage rates of station porters have for many 
years fluctuated along with the wage rates of other 
members of the craft or class. The discussion in the 
above paragraph respecting seniority rights goes 
further towards invalidating the position taken by 
the United. Finally, the record shows that there 
have been numerous individual grievances concern¬ 
ing rates of pay, rules and working conditions of 
station porters handled by the representative of the 
Brotherhood on the Company’s property. All of 
these facts show that there has been effective collec¬ 
tive bargaining for the station porters along with 
the other employees represented by the Brother¬ 
hood.” 

It is submitted that in light of the evidence this finding 
is amply justified and in fact that no other conclusion was 
available to the Board. 
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In the judicial opinions quoted above, in the cases of 
'Brotherhood of Railway cmd Steamship Clerks vs. Nash¬ 
ville, Chattanooga <$> St. Louis Railroad Company, and 
Brotherhood of Railroad Trainmen vs. National Mediation 
Board, the courts stated it as their conclusion that the em¬ 
ployee coverage of the collective bargaining agreements in 
effect when the Railway Labor Act was passed, afforded 
the most convincing item of proof as to the scope of exist¬ 
ing crafts and classes of employees. This being true, it 
follows that the clear and complete showing made to the 
effect that the station porters are and have been entitled 
to the benefits of all portions of the agreement applicable 
to them is amply sufficient in itself to sustain the decision 
rendered by the Board. 

Summarizing the factors relied on by the Board in 
reaching its decision, we find that this tribunal accorded 
controlling weight to the following: first, the duties of the 
station porters and the nature of their work; second, the 
nature and boundaries of the employee groupings formed 
for the purpose of collective bargaining on this and other 
properties; third, the prior decisions of the Board itself, 
and fourth, the past collective bargaining arrangements 
which had been in effect upon the property of this carrier. 
Each of these is relevant to the issue involved, and the 
decision reached by the Board as to each was fully justified 
by the evidence. 

C. Consideration of the Findings Upon Which the 

Court Relied, Their Relevancy and Evidentiary 

Support 

We do not understand that the decision of the District 
Court challenges to any great extent the adequacy of the 
evidence to support the conclusions of the Board. Rather 
the court suggests an entirely different set of factors as 
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controlling and as justifying a contrary decision. An 
analysis of the findings and conclusions of the court reveals 
that it apparently predicated its judgment upon the fol¬ 
lowing considerations: 

(1) The fact that the station porters are not eligible 
1 to membership in the Brotherhood (Second Finding of 

Fact, R. 39; App. p. 75). 

(2) The fact that the station porters had never desig¬ 
nated the Brotherhood as their bargaining representative 

I (Second Finding of Fact, R. 39; App. p. 75). 

(3) The alleged fact that the Brotherhood was not 
1 the bargaining representative of the station porters (Sec¬ 
ond Finding of Fact, R. 39; App. p. 75). 

(4) The fact that the preponderance of the services 
of the porters was not red cap service (Third Finding of 
Fact, R. 39; App. p. 75). 

(5) The fact that all of the station porters had desig- 
' nated the United as their representative (Fourth Conclu¬ 
sion of Law, R. 40-41; App. p. 77). 

Some of the above suggested factors were considered 
by the National Mediation Board and were expressly re¬ 
jected as irrelevant or as not being controlling, and we wish 
to examine them in the order stated above. 

(1) The Fact That the Station Porters Are Not Eligible 
to Membership in the Brotherhood 

It is clear that the Railway Labor Act conceived of the 
craft or class of employees as being a relatively permanent 
grouping based upon functional distinctions and existing 
collective bargaining practices. The membership require¬ 
ments of the organization which happens to be the repre¬ 
sentative of the craft or class at the moment are matters 
which are entirely foreign to this concept. 

In the first place, it should be noted that employees 
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are not restricted in their choice of representatives to a 
labor union, but may select a “person or persons, labor 
union, organization, or corporation” as their representa¬ 
tive. (See Section 1 Sixth of the Railway Labor Act, U. S. 
C. A. Title 45, Section 151 Sixth.) If a “person” is selected 
as representative as has actually been done in some in¬ 
stances, it is obvious that eligibility to membership in a 
union could not be a factor in determining the limits of 
a craft or class. 

Furthermore, various labor unions have various rules 
regarding eligibility to membership. Some exclude women. 
Some exclude members of various political or economic 
cults whose aims are considered to be contrary to those of 
the union. Nearly all exclude members of other unions. 

As noted above, the Railway Labor Act conceives of 
the craft or class as a comparatively permanent grouping. 
To hold that eligibility to membership in a union is a de¬ 
ciding factor in fixing the limits of the craft or class implies 
that those limits are subject to change whenever the repre¬ 
sentative is changed by a majority vote of the employees 
if the new representative has membership requirements 
differing from those of the former one. The limits would 
further be subject to change if a continuing representative 
should change its membership requirements. Surely when 
Congress established the craft or class as the collective 
bargaining unit, among railroad employees, it did not in¬ 
tend that the unit so fixed should be an unstable one, sub¬ 
ject to change in response to circumstances removed from 
and unrelated to conditions on the property. 

It is worthy of note that no court, with the exception 
of the court below, has ever recognized eligibility to mem¬ 
bership in a labor union as being a relevant factor in de¬ 
termining the limits of a craft or class under the Railway 
Labor Act. To the contrary, this court recently had before 
it a case very similar to the present one on its facts and 
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as we understand the opinion, reached the conclusion that 
eligibility to membership was of no importance in such a 
situation. The case in question is that of National Federa¬ 
tion of Railway Workers vs. National Mediation Board , 71 
App. D. C. 256,110 Fed. 2d 529. The court does not appear 
to have had before it the exact issue presented in the in¬ 
stant case. The cited case, however, did involve a situation 
where the National Mediation Board had treated a certain 
group of employees as a single craft or class and had certi¬ 
fied a single representative for all, even though some of 
the employees were and some were not eligible to member¬ 
ship in the organization certified as representative. The 
claim was made that this arrangement was arbitrary and 
discriminatory and amounted to a deprivation of constitu¬ 
tional rights. After pointing out that the real source of 
difficulty was of private and not governmental origin, the 
court said: 

“The only governmental action in respect to the 
instant case consisted in the enactment of the Rail¬ 
way Labor Act and the functioning of the Board 
thereunder. Section 2 of the Act provides that the 
‘majority of any craft • * * shall have the right to 
determine who shall be the representative of the 
craft # * V and the Board is authorized to conduct 
elections to determine such representative. The term 
‘representative/ as found in the Act, is defined to 
mean ‘any person or persons, labor union, organiza¬ 
tion, or corporation designated * * * by * * * em¬ 
ployees, to act for * • * them/ 

“Thus, under the Act, employees are guaranteed 
the right to select a common bargaining representa¬ 
tive and that representative may be a person of any 
race or color (or an association made up of persons 
of any race or color). The equality of opportunity 
thus guaranteed is the complete antithesis of dis¬ 
crimination. To hold that colored employees could 
be represented only by colored persons for bargain¬ 
ing purposes would be to introduce into the admin¬ 
istration of the Act the very discrimination which 
the Federation seeks to avoid.” (Pp. 537-538.) 
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By this holding, the court definitely approved the con¬ 
clusion reached by the National Mediation Board, a deci¬ 
sion which could not have been reached had the court been 
of the opinion that the action of the Board in grouping the 
employees into one craft or class was contrary to the intent 
of the Railway Labor Act or that it constituted an abuse 
of discretion on the part of the Board. Accordingly, the 
necessary implications to be drawn from the case support 
the position taken by the Brotherhood here. 

In light of the foregoing, therefore, we submit that 
the refusal of the National Mediation Board to consider 
the question of the eligibility of employees to membership 
in the Brotherhood as being a factor of decision in this case 
was wholly proper and justified. 

(2) The Fact That the Station Porters Had Never Desig¬ 
nated the Brotherhood as Their Bargaining Represen¬ 
tative 

This alleged factor was not presented to the National 
Mediation Board at any time, but was first advanced in the 
District Court in an apparent effort to distinguish this case 
from that of National Federation of Railway Workers vs. 
National Mediation Board, discussed above. It is of course 
true that the station porters have not designated the 
Brotherhood as their representative. It must be kept in 
mind, however, that the present contract on this carrier has 
been in effect since 1921, and that in the interim there has 
arisen no question as to representation. Accordingly, there 
has been no occasion for any formal designation of repre¬ 
sentatives by all or any portion of the craft or class of 
clerical, office, station and storehouse employees during 
this period. The station porters are in no different situa¬ 
tion in this regard, therefore, than any other group of em¬ 
ployees who are members of this class. 
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Furthermore, the fact that the station porters have not 
designated the Brotherhood as their representative and 
even the fact, if it be true, that no one of them desires it 
as such representative is quite irrelevant to the question 
of the craft or class to which they belong. This point will 
be developed in greater detail under Point (5) below. 

(3) The AUeged Fact That the Brotherhood Was Not the 

Bargaining Representative of the Station Porters 

We are not certain that we understand the significance 
attached by the court to this finding. If it implies that the 
Brotherhood has not in the past actually represented the 
porters for the purpose of collective bargaining, the finding 
is directly contrary to that made by the Board. We have 
already discussed the Board’s finding in this connection 
and have seen that it was supported by ample evidence to 
the effect that this Brotherhood had represented these em¬ 
ployees in every possible way, and that the fruits of col¬ 
lective bargaining by the Brotherhood had been fully en¬ 
joyed by them. Under the circumstances, it appears that 
the court’s finding rather than the Board’s decision is en¬ 
tirely unsupported by evidence. 

(4) The Fact That the Preponderance of the Services of the 

Porters Was Not Red Cap Service 

This matter has been considered at length above and 
we have shown that had the National Mediation Board 
given it controlling weight in reaching its decision, it would 
thereby have ignored a course of historical development 
extending over many years which has established that the 
dividing line between red caps and clerical, office, station 
and storehouse employees is to be drawn on the basis of 
whether employees perform any custodial or janitorial 
work and not on the basis of preponderance of services. 
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Had this case been one of first impression, or had it 
arisen 25 years earlier, there might be some basis for argu¬ 
ment in this connection. In light, however, of the purpose 
of Congress, as interpreted by the courts, to recognize ex¬ 
isting collective bargaining groups, the National Mediation 
Board is not permitted to blind itself to the developments 
which have brought such groups into being. Accordingly, 
the Board, in the exercise of its discretion properly rejected 
the matter of preponderance of services as being a fact 
wholly irrelevant to the issue of the craft or class to which 
the employees in question should be assigned. 

(5) The Fact That All of the Station Porters Rad Desig¬ 
nated the United as Their Representative 

The court found that the station porters had unani¬ 
mously expressed a desire to be represented by the United 
and this fact is advanced as a reason why these employees 
should be held to constitute a separate craft or class. 

A careful examination of this contention reveals that 
it does not establish the conclusion reached. The Railway 
Labor Act provides, as above noted, that the majority of 
a craft or class of employees shall have the right to select 
a collective bargaining representative for that craft or 
class. The clear implication is that, in determining any 
representation controversy, two steps are necessary, first , 
to determine the limits of the craft or class in question; and 
second, after such limits are fixed, to poll the employees 
included therein in order to determine the choice of a ma¬ 
jority of them in the matter of representation. The United 
would have us reverse this process by finding, first, that the 
majority (in this case, all) of a given group of workers 
desires a certain representative; and second, that on the 
basis of this expression of desire, the group should be con¬ 
sidered as a craft or class within the meaning of the Act. 
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If this course is followed to its logical conclusion, the 
purpose of the Railway Labor Act will be destroyed. If 
any group of employees may urge as a basis of a claim to 
recognition as a separate craft or class that it desires a 
representative other than the one theretofore considered 
as having authority to speak for it, the door will be opened 
for every disgruntled minority group to separate itself 
from the craft or class to which it has belonged. There is 
always someone who is dissatisfied with the status quo and 
wishes to start a separatist movement. The Board has been 
frequently confronted with requests for separate repre¬ 
sentation analogous to the request made here and has re¬ 
fused them. Had it not done so, the number of existing 
crafts or classes and their collective bargaining representa¬ 
tives would have been so multiplied that successful collec¬ 
tive bargaining would have become impossible for both em¬ 
ployers and employees. 

Where a minority group having a certain degree of 
coherence within itself requests the right of separate rep¬ 
resentation, that request has an undoubted equitable ap¬ 
peal. The Board, however, is required to weigh that appeal 
against the purpose of the statute and the successful func¬ 
tioning of collective bargaining in the industry. Such a 
comparison was made by the Board in its decision in this 
case and its conclusion is stated in the following excerpt 
from its opinion: 

“The United has pointed to the fact that it has 
authorizations from all of the employees involved to 
serve as their representative, whereas none of the 
employees has signed authorizations in favor of the 
Brotherhood. This, claims the United, shows the de¬ 
sires of the employees, in so far as representation is 
concerned. From this the United reasons that to 
include station porters with the craft or class of 
clerical, office, station and storehouse employees is to 
deny them freedom of choice of their collective bar¬ 
gaining representatives. The problem of small 
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groups of employees attempting to withdraw from 
established crafts or classes and set themselves up 
as a separate craft or class is not a new one to the 
National Mediation Board and it has been com¬ 
mented on frequently in the Board’s annual reports 
to Congress. The Railway Labor Act contemplates 
that the representation of a craft or class shall be 
determined by the will of the majority. This does 
not mean that minority groups shall have no voice 
respecting the determination of policy for the entire 
craft or class nor that they shall suffer tyranny at 
the will of the majority. Instead, it means that, by 
cooperation between the various interests involved, 
policies will be evolved that will serve the best in¬ 
terests of all. It is unfortunate that apparently 
there has been little if any such cooperation between 
the employees here concerned and the other members 
of the craft or class, otherwise the questions here at 
issue would hardly have arisen.” 

We submit that the Board found correctly that the 
question of the desires of a majority or even all of a given 
group of employees w T as totally irrelevant to the question 
of whether the group did or did not constitute a craft or 
class of employees within the meaning of the Railway Labor 
Act. 


Summary 

We have considered above the points upon which the 
District Court relied in reaching its decision and have found 
them insufficient. First, the ineligibility of the station 
porters to membership in the Brotherhood is not a factor 
which is relevant to the fixing of craft or class lines. 
Second, the fact that the station porters had never in a 
representation election or otherwise designated the Broth¬ 
erhood as their collective bargaining representative is not 
significant. Third, the finding that the station porters 
have never been represented by the Brotherhood in collec- 
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tive bargaining is clearly contrary to the evidence. Fourth, 
the fact as fonnd by the National Mediation Board and by 
the court that the preponderance of the services of these 
porters is in red cap work is not controlling in the light of 
the historically established line of demarcation between red 
caps on the one hand and station employees on the other. 
Fifth, the fact that the station porters have designated the 
United as their representative is utterly irrelevant to the 
question of whether the designating group is or is not a 
craft or class of employees within the meaning of the Rail¬ 
way Labor Act. 


CONCLUSION 

In the above discussion, we have examined those fac¬ 
tors which the National Mediation Board considered con¬ 
trolling in this case and upon which it based its decision 
and have contrasted them with those relied upon by the 
District Court. We have seen that the factors included in 
the first group bear a logical relation to the question at 
issue, and that the decision of the Board regarding them 
is fully supported by the evidence, while the second group 
is made up of findings which are either totally irrelevant or 
which are unsupported in the record. 

It is the function of a brief to direct the attention of 
the court to those items of fact and law which are believed 
by the party to require a decision of the case in his favor. 
This wo have endeavored to do in the above discussion. 
There are cases, however, where the record speaks more 
eloquently for itself than the parties can speak concerning 
it. This is such a case. The best arguments in favor of 
the appellants ’ position are to be found in the transcript 
of the testimony taken before the National Mediation 
Board, the decision of the Board, and the findings and 
judgment of the District Court. 
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The rules of this court require that we print as an ap¬ 
pendix to our brief those portions of the record which we 
particularly wish the court to read. We have not printed 
the entire transcript of the testimony in the belief that, to 
emphasize all of this document would in effect emphasize 
none of it, and would violate the spirit of the rule. How¬ 
ever, the full import of this transcript cannot be shown by 
excerpts, however extensive. A stenographic record is 
often as significant for what it does not contain as for what 
it does contain. Only an examination of it in its entirety 
will reveal an absence of proof. We submit that such an 
examination in this case will convince the court more fully 
than any arguments which we may advance that the peti¬ 
tioner before the Board (the United) utterly failed to ad¬ 
vance any substantial evidence in support of its claim that 
the station porters constitute a separate craft or class of 
employees. 

The decision of the National Mediation Board is exten¬ 
sive and carefully prepared. It recites the factors which 
it considers to be relevant to a decision and considers in 
detail the evidence in relation to each. Its final decision is 
predicated upon its conclusions in relation to these factors. 
A reading of this decision, therefore, will reveal that it is 
carefully reasoned and fully in accord with the evidence 
upon which it rests. 

Finally, we ask the court to consider the findings and 
judgment of the District Court. It will be at once apparent 
that no analysis has been made or attempted of either the 
evidence or the decision of the Board. There is no finding 
that that decision was arbitrary, contrary to law, unsup¬ 
ported on the record, or of such a nature as to constitute 
an abuse of discretion. Without mentioning the record, 
and without discussing the Board’s decision, the court 
■merely recited certain findings and legal conclusions upon 
which it predicated a decision of its own. Such a course 
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is clearly a substitution by the court of its judgment for 
that of the Board, and not a review of the manner in which 
the Board’s judgment was exercised. 

We submit, therefore, that an examination of these 
three documents, the stenographic transcript of the pro¬ 
ceedings before the Board, the decision of that tribunal, 
and the findings and judgment of the District Court, to¬ 
gether with the matters considered in this brief, will estab¬ 
lish that the decision of the lower court was erroneous and 
should be reversed. 

Respectfully submitted, 

Frank L. Mulholland, 

1041 Nicholas Bldg., Toledo, Ohio, 

Clarence M. Mulholland, 

1041 Nicholas Bldg., Toledo, Ohio, 

Willard H. McEwen, 

1041 Nicholas Bldg., Toledo, Ohio, 

Attorneys for Appellants. 


Of Counsel : 

Mulholland, Robie & McEwen, 

1041 Nicholas Bldg., Toledo, Ohio. 
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United Transport Service Employees of America, et al. 

Appellees 


APPELLEES’ BRIEF 


STATEMENT OF THE CASE 

Not in the nature of a counter-statement of the case, but 
rather in addition to the matters and things set forth by the 
appellant, the appellees call attention to the fact that the 
appellant accepts as the sole issue in the case and as the 
question before the Mediation Board raised by the invoca¬ 
tion of the United Transport Service Employees of America 
and contested by the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station Em¬ 
ployees the point as to whether the station porters (red 
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1 caps) of the Saint Paul Union Depot Company constituted 
1 a separate craft or class of employees and as such were 
entitled to select a separate collective bargaining repre¬ 
sentative. There is no question but that a majority of any 
craft or class has the right to determine who its bargaining 
! representative will be; nor is there any question but that 
1 the majority of the station porters at the Saint Paul Union 
Depot Company indicated by the invocation made to the 
National Mediation Board that thev desired the United to 
Act as their bargaining agent. The individual plaintiffs 
and others similarly situated (red caps) first, as of April 
25, 1938, in their combined capacity as a local chapter of 
the appellee association, admittedly a recognized labor or¬ 
ganization, made a request of the General Superintendent 
1 of the Saint Paul Union Depot Company that he enter, on 
i behalf of the said Depot Company, into a working and wage 
1 agreement in keeping with the provisions of the Railway 
Labor Act, as amended, as of June 21, 1934. Significantly, 
at that time, the General Superintendent answered by say- 
! ing that until Red Caps were recognized as employees by 
the Interstate Commerce Commission no conference could 
1 be had looking toward the execution of such an agreement. 
A month later, in answer, but we submit inconsistently, the 
same General Superintendent stated, upon the renewal of 
the request, that these same employees, whose status he had 
referred to previously as being undetermined, were cov¬ 
ered by a working agreement with the Brotherhood of Rail¬ 
way and Steamship Clerks, Freight Handlers, Express and 
Station Employees. In attempted protection of the rights 
of the said “red caps,” who by this decision were effectively 
disfranchised, the United made its invocation to the National 
Mediation Board in manner and form as provided by said 
Railway Labor Act and the said Mediation Board conducted 
a hearing with the contending organizations, The United 
1 and The Brotherhood, represented. The decision of the 
Mediation Board is set forth in full in appellant’s appendix, 
and as indicated in appellant’s brief the cause in the District 
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Court of the United States for the District of Columbia 
instituted by The United against the Mediation Board re¬ 
sulted and the Brotherhood was allowed to intervene and 
filed an answer and participated in the trial of the cause. 
More than passing comment should and will be made on 
the fact that the appeal in this case has been perfected and 
prosecuted by the intervening defendant but the original 
defendant, the National Mediation Board, against whom 
the relief sought was granted has taken no appellate step. 
The Findings of Facts, Conclusions of Law and Judgment 
are to be found on pages 75, 76, 77, and 78 of appellants’ 
appendix. After thus showing specifically the action of the 
District Court the appellant comments that the finding was 
not to the effect that the decision of the Mediation Board 
was “arbitrary, capricious, unreasonable, contrary to law, 
or without support in evidence.” The significance of this 
statement and the subsequent argument of the appellant 
with respect thereto find justification only in the apparent 
thought of the appellant that since respectable authorities 
have used that language that decisions must subsequently 
adopt the exact words used; for no reasonable contention 
can be made that the Findings of Fact, Conclusions of Law 
and Judgment entered in the District Court in this cause 
do not successfully indicate that the actions of the Mediation 
Board were without legal justification and in violation of 
the Constitutional rights of the appellees and of their rights 
as vouchsafed under the Railway Labor Act as amended. 

SUMMARY OF ARGUMENT 

I. Refutation of Appellant’s argument that the judgment 
of the lower Court is erroneous in that it does not conform 
to established principles of Law governing the judicial 

review of the decisions of. .the National Mediation Board. 

# • * 

II. -The Individuals involved were Red-caps; and as such 
represented a separate craft or class. 

III. The Intendment of the Railway Labor Act was to 
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give freedom of choice in the selection of representatives; 
and the Mediation Board’s action precluded this possibility. 
IV. Conclusion. 


ARGUMENT 

I. Refutation of Appellants’ Argument That the Judgment 
of the Lower Court Is Erroneous in That It Does Not 
Conform to Established Principles of Law Governing 
the Judicial Review of the Decisions of the National 
Mediation Board. 

With full cognizance of the present-day trend with re¬ 
spect to decisions in the field of administrative law it is 
1 respectfully submitted that it would be purely farcical to 
1 say that after such findings as were made by the Justice 
1 in the District Court relief should not be granted as sought. 

' The appellant satisfied itself to adopt as its criterion for 
justification in setting aside an administrative finding “only 
1 when it finds that constitutional rights have been invaded, 

1 where the finding involves an error of law, is arbitrary, 
unreasonable, fraudulent, or unsupported by substantial 
evidence.” 

Without using these exact words, could the Court more 
effectively have said that the Constitutional rights of the 
appellees had been violated and that without proper legal 
1 ground the rights of the “red caps” had been denied them 
than by signing the Findings of Fact, Conclusions of Law 
and Judgment in this cause? The issue before the Media¬ 
tion Board has been conceded—Were the red caps a sepa¬ 
rate class or craft? The Court specifically and without 
equivocation found that they were. We quote (Appellant’s 
App. 75): 

“Red-caps” constitute a separate craft or class for 
bargaining purposes and the individual plaintiffs in 
this cause were “red-caps” in the employ of the Saint 
Paul Union Depot Company; and in that capacity 
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unanimously invoked the services of the National Me¬ 
diation Board in keeping with the terms of the Railway 
Labor Act. 

Let us parallel this with the quoted section of the Rail-wav 
Labor Act (Appellant’s Brief, p. 2) : 

“The majority of any craft or class of employees shall 
have the right to determine who shall be the represent¬ 
atives of the craft or class for the purposes of this Act.” 
(U.S.C. Title 45, Section 152 Fourth.) 

To this let us add the additional quotation, outlining the 
fundamental rights of citizens (The 14th Amendment of 
the United States Constitution, effective July 28, 1868): 

“Section 1. All persons born or naturalized in the 
United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State where¬ 
in thev reside. No State shall make or enforce anv law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State de¬ 
prive any person of life, liberty, or property, without 
due process of laic; nor deny to any person within its 
jurisdiction the equal protection of the laws.” 

The latter part of the First Section of the Fourteenth 
Amendment is effective against the Federal Government 
through the Fifth. 

This right of collective bargaining provided by the Rail¬ 
way Labor Act is so admittedly a property right that only 
the mention of it need be made; and this can be done without 
fear of refutation. Onlv ordinarv reasoning is necessarv 
to put these three (3) propositions together and to see how 
effectively the Court has said that the Constitutional rights 
of the appellees have been violated. It is to be remembered 
that the Mediation Board found (Appellant’s Appendix, 
p. 27): 

“Based upon the record it is the conclusion of the 
National Mediation Board that the station porters em- 
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ployed by the Saint Paul Union Depot Company are 
part of the craft or class of clerical, office, station, and 
storehouse employees and not a separate craft or class 
for the purposes of the Railway Labor Act. No dispute 
over representation has been found by the Board to 
exist among the craft or class of clerical, office, station, 
and storehouse employees in the service of the Com¬ 
pany. For these reasons the Board hereby dismisses 
the application of the United Transport Service Em¬ 
ployees of America.” 

This, in the light of the Court’s findings, was a successful 
violation of the Constitutional rights of the appellees. It 
meant that by being covered into a class or craft to which 
they did not and could not belong they were deprived of 
selecting a bargaining agent, and their property rights were 
thus being taken away without due process of law, and their 
Constitutional rights were thus violated. 

In view of this obvious reasoning we fail to see the pro¬ 
priety from the appellant’s point of view of the quotation 
from N.C. and St. L. Rv. vs. Railway Employees Dept, etc., 
93 Fed. 2d. 340, 342, (Plaintiff’s Brief, p. 6). The appropri¬ 
ate answer in the present instance to the case as cited is that 
the findings of the Mediation Board were subject to review 
bv the District Court of the United States for the District 

w 

of Columbia because the Constitutional rights of persons 
adversely affected were violated. With equal force this ap¬ 
plication is made to the citation from Brotherhood of Loco¬ 
motive Firemen and Enginemen vs. Keenan, 87 Fed. 2d. 651, 
where the right of review is predicated, among other things, 
of a violation of the Constitutional rights of persons ad¬ 
versely affected. 

Certain it is if the right to determine as to whether or not 
a dispute over representation arose from the unanimous 
invocation of the Saint Paul Red-caps for representation by 
the United may be considered a “matter of discretion” with 
the National Mediation Board, it was an abuse of that dis¬ 
cretion to find in the face of the evidence adduced that these 
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men belonged to a class or craft to which they did not and 
could not belong and whom they had never designated as 
their bargaining agent and who as a matter of fact were 
not their bargaining agent and the authority cited by the 
appellant (Appellant’s Brief, p. 7) Brotherhood of Rail¬ 
way and Steamship Clerks vs. Virginian Ry. Co., 125 Fed. 
2d. 853, 857, may be adopted by us; for here, contrary to the 
basis of that citation, is an unquestioned abuse of discretion, 
if discretion be the allowable word. 

So diametrically opposed is the factual situation in the 
case of National Federation of Ry. Workers vs. National 
Mediation Board, 71 App. D.C. 256,110 Fed. 2d. 529, that it 
is hard to account for the use of that authority as supportive 
of the appellant’s contention. Even to counsel other than 
present counsel for the appellees, who carried this case to 
the Court of Appeals of the District of Columbia, a casual 
review of the case will show that in that case the parties in 
controversy had exercised their right to select their bar¬ 
gaining agent and this Court specifically answered the ques¬ 
tion of the representative body being one in which the Ne¬ 
groes involved could not become members, said: 

“It may be that certification of the Brotherhood will 
mean that white, rather than colored, men will repre¬ 
sent coach cleaners in negotiations with the carrier. If 
so, that condition will obtain because a majority of the 
coach cleaners voted for it, and not by reason of any 
governmental action. Moreover, it can continue only 
so long as they desire it.” 

How different the present case when the appellant blandly 
admits (Appellant’s Brief, p. 27)—“It is, of course, true 
that the station porters have not designated the Brother¬ 
hood as their representative.” Let us add to this what 
would of necessity likewise be admitted that under the ruling 
of the Mediation Board the red-caps of the Saint Paul Union 
Depot Company would be relegated to a voiceless, unrepre¬ 
sented minority, successfully disfranchised by an alleged 
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representative, for which they had not voted, to whose or¬ 
ganization they could not belong, and whose voice, if casual¬ 
ly raised in their interest, was so raised at the whim or in¬ 
clination of the representative of the Brotherhood but never 
because he was called upon or required so to do as being 
their official representative in keeping with the terms of the 
Railway Labor Act. 

s 

Small consolation indeed must come to the appellant from 
its perusal of the case of Brotherhood of Railway and 
Steamship Clerks vs. Nashville, Chattanooga & St. Louis 
Railway Co., 94 Fed. 2d. 97, from which it quotes at some 
length. On the one vital question as to separate crafts or 
classes, Justice Simons laid down the tests in this case, 
which he outlined as follows: 

“1. historical development 

2. similarity of employment 

3. community of interest 

4. well defined group choice.” 

By any and all of these tests the Saint Paul red-caps con¬ 
stitute a separate craft or class. The Court, striking down 
by its language the very thing for which the appellants here 
contend, said: 

“. .. our consideration of the terms of the statute and 
its inherent design compels the conclusions that it 
neither authorizes nor encourages nor commands the 
type of gerrymandering that must inevitably follow the 
enforcement of a certification which ignores the basic 
facts of historical development, similarity of employ¬ 
ment, community of interest, and well defined group 
choice.” 

It is respectfully submitted that not even the most artful 
gerrymandering in which the appellant attempts to indulge 
could persuade the Court, nor we confidently urge can con¬ 
vince this Court, that the Saint Paul red-caps belonged to 
or were contemplated as being covered by the agreement 
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entered into between the Saint Paul Union Depot Company 
and the Brotherhood. 

A perusal of the quotation from the additional case cited 
will likewise emphasize that fact that the very thing for 
which the case and even this specific quotation contends is 
violated by the appellant’s position. In this case, Brother¬ 
hood of Railroad Trainmen vs. National Mediation Board, 
88 Fed. 2d. 757, 66 App. D.C. 375, we ask the significance of 
the language of this Court, in a part of appellant’s quota¬ 
tion (Appellant’s Brief, p. 10): 

“. . . In the light of this provision—and of the general 
scheme of the act as a whole—we think it is obvious 
that how classes are to be formed and who shall com¬ 
pose them are matters left to the employees themselves; 
and so we think that by reference to the terms of the 
working agreement which the employees have made, is 
to be found at least some evidence of who are members 
of the craft or class covered by that agreement.” 

The specious way in which the appellant attempts to ac¬ 
count for the failure to include the red-caps in the ‘ 1 scope” 
clause of the agreement made between the Depot Company 
and the Brotherhood is an eloquent answer to the question 
as to who was actually contemplated as comprising the craft 
or class covered by the Agreement. 

Let us turn now to a substantiation of the Findings by 
the Trial Justice and an elaboration upon the true issues 
involved in this cause. 

II. The Individuals Involved were Red-Caps; and as such 
Represented a Separate Craft or Class. 

Much time was taken up before the Mediation Board in 
discussing the nature of the work engaged in by the indi¬ 
vidual employees with an attempted suggestion that the 
work predominated in something other than “red-cap” 
duties and consequently that they should not be so classified. 
The reasons for this is apparent. The “scope” provision 





10 


of the Agreement demonstrates that “red-caps,” “station- 
porters,” or “station-attendants” by whatever name called, 
were specifically not included and some name used in the 
agreement is sought to cover-in the “red-caps.” The man¬ 
ner in which the Mediation Board meets this proposition is 
both novel and astounding. It is conceded that the scope 
rule of the Agreement of July 1,1921, revised August 1924, 
between the Saint Paul Union Depot Company and em¬ 
ployees represented by the Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employees, detailed the “employees affected” in the fol¬ 
lowing language: 

“Rule 1. Employees Affected. These rules shall gov¬ 
ern the hours of service and the working conditions of 
the following employees, subject to the exception noted 
below, and will supersede all previous schedules, agree¬ 
ments, practices and working conditions: 

(1) Clerks. 

(2) Other office and station employees, such as office 
boys, messengers, chore boys, and operators of 
office equipment and devices. 

(3) Train announcers, information clerks, gatemen, 
platform men, checkers, baggage, mail and parcel 
room employees, milk and railroad supply house 
employees, truck -watchmen, and railroad mail 
sorters. 

(4) Telephone switchboard operators and elevator op¬ 
erators. 

(5) Laborers employed in and around station and ware¬ 
houses.” 

With this set-up before it, the Mediation Board in its 
“Dismissal” of the invocation decries the action taken by 
the red-caps, pretends that the precedent lies in “small 
groups of employees attempting to withdraw from estab¬ 
lished crafts or classes” and calls the attempted break from 
the shackles, of segregation, disfranchisement,-, and. entire 
lack of recognition a failure to “cooperate” so. that policies 
might be involved to serve the best interests of all (Plain¬ 
tiff’s appendix, p. 26). 
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It is to us hardly conceivable that an Administrative Body, 
charged with the important responsibilities inherent in its 
act of creation, would give apparent importance to the fact 
that this agreement did specifically name “messengers,” 
and “elevator operators,” with the inference that this met 
the problem of representation for “red-caps,” when the 
testimony before it showed to a demonstration that the work 
of these men as “messengers,” or “elevator operators” was 
so negligible as to be hardly worthy of mention and whereas 
the Board itself found on the broad question of the pre¬ 
ponderant work of the individuals, including all other kinds 
of work for which the men were called, that the preponder¬ 
ance of time of the men was devoted to “red-cap” service. 
We adopt their own phraseology: 

“Much attention in this case has been centered upon the 
proportion of time devoted by the employees to ‘red¬ 
cap’ service on the one hand and to janitor or custodial 
sendee on the other. The United has charged that the 
preponderance of time is, on the average, devoted to 
‘red cap’ service. The Brotherhood alleges that the 
opposite is true. The Company has stated that the 
division of time is about equally divided between the 
two types of duties. While the results of the Board’s 
investigation support the position taken by the United 
the question of preponderance of service is not of con¬ 
clusive importance in this case in that it is over¬ 
shadowed by more basic considerations.” 

In so many words then the Mediation Board specifically 
finds that these employees are red-caps but that that is not 
important for as such they belong to “the craft or class of 
clerical, office, station and storehouse employees in the serv¬ 
ice of the Company.” This seems to us a particularly un¬ 
usual conclusion by an administrative body who had pre¬ 
viously recognized the association appellee as a craft or¬ 
ganization acting for “red-caps,” either by actual certifi¬ 
cation of the Mediation Board or by executed agreements, 
of which the Mediation Board had knowledge with the fol¬ 
lowing managements: 
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Boston and Albany 

Boston and Maine 

Boston Terminal Company 

Chicago and North Western 

Chicago and Western Indiana 

Columbus Union Depot Company 

Indianapolis Union Railway Company 

New York, New Haven and Hartford 

Northern Pacific Terminal 

Cincinnati Union Terminal Company 

Cleveland Terminal Company 

Houston Belt and Terminal 

Illinois Central System 

Memphis Union Station 

New York Central 

Pennsylvania System 

Penn-Reading and Seashore Lines 

Florida East Coast 

Washington Terminal Company 

Chicago, Milwaukee and St. Paul 

King Street Station, Seattle, Washington 

As has previously been indicated, once we arrive at the 
place that we conclude that the “red-caps’* of the Saint 
Paul Union Depot Company are a separate craft or class 
the argument that they are entitled to designate their own 
bargaining agent follows, without possible contradiction, 
from the language of the Act itself, which we repeat for 
emphasis, (Section 2, Paragraph Fourth, Appellant’s Brief, 

p. 2): 


“The majority of any craft or class of employees shall 
have the right to determine who shall be the representa¬ 
tive of the craft or class for the purposes of this Act.” 
(U.S.C. Title 45, Section 152, Fourth). 


/ 
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m. The Intendment of the Railway Labor Act was to give 
Freedom of Choice in the Selection of Representatives; 
and the Mediation Board’s Action precluded this Possi¬ 
bility. 

In passing the Railway Labor Act, Congress made the 
wishes of the employees a major factor. The stated purpose 
of the Act is in part as follows: 

“ (2) to forbid any limitation upon freedom of associa¬ 
tion among employees or any denial, as a condition of 
employment or otherwise, of the right of employees to 
join a labor organization; (3) to provide for the com¬ 
plete independence of carriers and of employees in the 
matter of self-organization to carry out the purposes 
of this Act; (4) to provide for the prompt and orderly 
settlement of all disputes concerning rates of pay, rules, 
or working conditions; (5) to provide for the prompt 
and orderly settlement of all disputes growing out of 
grievances or out of the interpretation or application of 
agreements covering rates of pay, rules, or working 
conditions.” 

The red-caps of the Saint Paul Union Depot Company 
have made a unanimous attempt to express this freedom of 
association. In the decision upholding the 1926 Act, the 
Supreme Court of the United States in Texas and N.O.R. 
Co. vs. Brotherhood of Railway Clerks, 281 U.S. 548, said: 

“Freedom of choice in the selection of representatives 
on each side of the dispute is the essential foundation 
of the statutory scheme. All the proceedings looking 
to amicable adjustments and to agreements for arbi¬ 
tration of disputes, the entire policy of the act, must 
depend for success on the uncoerced action of each party 
through its own representatives to the end that agree¬ 
ments satisfactory to both may be reached and the peace 
essential to the uninterrupted service of the instru¬ 
mentalities of interstate commerce may be maintained.” 

Similarly, in a decision as to which the Supreme Court of 
the United States denied certiorari, 300 U.S. 650, the Circuit 



14 


Court of Appeals stated, Brotherhood of Railroad Shop 
Crafts vs. Lowden, 86 Fed. 2d. 458: 

“Freedom of choice in the selection of persons to repre¬ 
sent the employees is essential to a measure of success 
in the scheme. Complete confidence in such representa¬ 
tives after they have been selected and while they ne¬ 
gotiate is equally essential.’’ 

There is also significant language in a case referred to by 
the appellant, Brotherhood of Railroad Trainmen vs. The 
National Mediation Board, 88 Fed. 2d. 757. There the Court 
said: 

“The general purpose of the Labor Act was to promote 
peaceful and conciliatory consideration of labor dis¬ 
putes and especially to secure the right of collective 
bargaining, through a representative chosen by a ma¬ 
jority of the employees in a particular craft or class. 
It is not going too far to say that the basic and under¬ 
lying purpose of the act was to insure representation in 
accordance with established custom to those employees 
whose interests are involved.” 

It would need no master designer to spell out the pattern 
resulting from the decision of the Mediation Board. The 
set-up is too apparent. The Brotherhood, a white organiza¬ 
tion to which Negroes admittedly cannot belong, enters into 
an agreement for collective bargaining for certain employees 
of the Saint Paul Union Depot Company. The Saint Paul 
Union Depot Company, through its General Superintendent 
at this time, to wit, April 26, 1938, answers by saying that 
this cannot be undertaken because as “red-caps” you do not 
at the present time have any status as “employees” and 
therefore I cannot recognize you until this question now 
pending before the Interstate Commerce Commission is 
answered. The Agreement between the Depot Company 
and the Brotherhood covering all “employees” affected had 
been in existence since, to wit, 1921, making it apparent that 
the “red-caps” up until, to wit, 1938, had not been in con- 
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templation as being covered because their status even as 
employees had not until then been determined. It is note¬ 
worthy that the point involved before the Interstate Com¬ 
merce Commission did not affect the Saint Paul situation 
because its “red-caps” were even then “paid employees.” 
The Depot Company nevertheless hit upon this as a way out. 
When, without equivocation, the Interstate Commerce Com¬ 
mission held red-caps to be employees, the Depot Company, 
disregarding the inaccuracy and inconsistency of its posi¬ 
tion, as of, to wit, May 26, 1938, took the position that the 
red-caps were employees of the Saint Paul Union Depot 
Company and were “covered by the working agreement 
with the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees”; which 
had been entered into some seventeen years prior thereto. 
It was expressly this that the Mediation Board found in its 
dismissal of the United’s invocation, which followed. It 
was expressly this that the presiding Justice of the District 
Court found not to be correct in his Findings of Fact (Ap¬ 
pellant’s App. p. 75) in the following unmistakable lan¬ 
guage: 

“2. The individual plaintiffs, red-caps, in the employ 
of the Saint Paul Union Depot Company, did not and 
could not belong to the intervening Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Ex¬ 
press and Station Employees; and they had not desig¬ 
nated the said Brotherhood as their bargaining agent, 
nor was the said Brotherhood as a matter of fact their 
bargaining agent” (Italics ours.) 

Could the Trial Justice have found anything less in the 
face of the written testimony when one of the parties to the 
Agreement, the Depot Company, as recently as April, 1938, 
not only had not pretended that the Brotherhood was the 
bargaining agent for the “red-eaps” but had demurred to 
the fact that the “red-caps” were even “employees” and 
as such entitled to have such bargaining agent; and when 
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the other party to the agreement, the Brotherhood, though 
protesting to be in a representative capacity, testified to no 
specific thing actually ever done in a representative capacity 
for the said red-caps and to only a couple of casual instances 
where a word was said for someone who happened to be a 
red-cap, not at a time demonstrating that same was done in 
the interest of and in a representative capacity for the 1i red¬ 
caps’ ’ but rather because word had reached the Brother¬ 
hood representative of some dilemma in which a red-cap 
found himself after it was over; or because of the individual 
desire of the Brotherhood representative who happened to 
be functioning. The extent of the functioning of the repre¬ 
sentative over the long number of years in question is evi¬ 
denced by a reference to the testimony given by the Brother¬ 
hood representative before the Mediation Board. (Appel¬ 
lant’s App. pp. 56, 57): 

“Mr. Davis: In severe cases of discipline—suppose 
one of these porters would be disciplined: Is it not a 
fact that, under our rules, if he requested an investiga¬ 
tion, the carrier would be required to give him one and 
you would have to represent him, if he so elected? 

‘ ‘ The Witness: Yes, sir. 

By the Chairman: 

“Q. Do you actually represent them in hearings? A. In 
one or two dismissal cases I have. I have made an in¬ 
quiry as to why the man was taken out of the service. 
“Q. How recently was that? A. In 1938 we had one 
case of that kind and I believe we had one case last year. 
“Mr. Christoffer: They were both in 1938. 

“Mr. Townsend: Was this as a result of the request 
from the employee? 

“The Witness: No, of my own accord, in pursuance of 
the rules.” 

The remoteness of such happenings to take the place of 
the representation provided for under the Railway Labor 
Act can be realized from a reading of this testimony. It is 
emphasized when remembered that the “rules” referred to 
are the rules of the Brotherhood, an organization to which 
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the “red-caps” could not belong and as to the rules of which 
he was entirely without knowledge. 

The binding effect of the Findings of Fact in the instant 
case by the Trial Justice need only be mentioned to this ap¬ 
pellate tribunal; and the appellant cannot escape the effect 
of these findings, nor can it reasonably deny the reason¬ 
ableness under the evidence on which they are founded. The 
only answer which the appellant now makes is to seem to 
say: Mr. Trial Justice, you can’t find that; that’s contrary 
to what the Mediation Board found; and it isn’t right that 
you should disagree with the Board; and then they seek for 
and with effrontery quote from decisions which say, if a per¬ 
son’s constitutional rights are adversely affected; if the 
Board’s decision is erroneous as a matter of law, or is un¬ 
reasonable the Court should set it aside. 

The Findings of Fact, Conclusions of Law and Judgment 
entered by the Trial Justice need no support in this Brief. 
They represent the studied decision of a learned jurist to 
whom an agreed issue was submitted in argument and who 
was called upon to decide the very question which he did 
decide by the appellant until such time as he decided it ad¬ 
versely to said appellant, who now pretends that the Court 
cannot do the only things which his findings justify. 

CONCLUSION 

The contention of the appellant that the judgment of the 
lower Court is erroneous for any reason assigned is not 
borne out by its own argument as advanced nor by the record 
in the case. The appellant says that the decision is out of 
step with established principles governing judicial review 
of decisions of the National Mediation Board. The distinc¬ 
tions hereinbefore drawn to the cases cited prove, we submit, 
that the relief sought and granted in the instant case is the 
only relief consistent with the rights of the parties involved. 
Farcical indeed would be the right of judicial review of de¬ 
cisions of the Mediation Board if, upon a finding by the 



18 


Court of matters as outlined in the Court’s “Findings of 
Fact” such a decision was to be hamstrung and no relief 
granted thereunder because of an alleged and unsupported 
assertion that same was not in keeping with the trend of 
judicial decisions on such matters. Equally fallacious is 
the argument that the decision of the Mediation Board 
should not be set aside because it contained no error of law. ' 
Based upon its Findings, the Court concluded as a matter of 
law: 


“1. The ‘red-cap’ employees of the Saint Paul Union 
Depot Company are not a part of the craft or class of 
clerical, office, station and storehouse employees repre¬ 
sented by the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Em¬ 
ployees ; but represent a separate and distinct class or 
craft. 

“2. As a separate and distinct class or craft the ‘red¬ 
caps’ of the Saint Paul Union Depot Company are en¬ 
titled to designate a bargaining agent in keeping with 
the terms of such privilege granted in the Railway 
Labor Act. 

“3. The Order of Dismissal of Case No. R-635 entered 
by the Mediation Board failed to recognize the ‘red¬ 
cap’ employees of the Saint Paul Union Depot Com¬ 
pany as a separate class or craft and accordingly failed 
to recognize the existence of a dispute as to representa¬ 
tion of such character as it should properly have taken 
cognizance of, and by so much violated the rights of said 
‘red-caps’ and should be held to be void and ineffective. 
“4. It being conceded that the ‘red-caps’ in the em¬ 
ploy of the Saint Paul Union Depot Company unani¬ 
mously indicated their desire to have the United Trans¬ 
port Service Employees of America act as their bar¬ 
gaining agent with the said Saint Paul Union Depot 
Company under the terms of the Railway Labor Act, 
and it having been here found that said ‘red-cap’ em¬ 
ployees represent a separate and distinct class or craft 
for such purposes, the National Mediation Board should 
certify the said United Transport Service Employees 
of America as the bargaining agent for the ‘red-caps’ 
of the Saint Paul Union Depot Company.” 
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Apparently mindful of this the appellant says that a con¬ 
clusion of the Mediation Board in dismissing appellees in¬ 
vocation, finding that the “red-caps’’ did not constitute a 
separate class or craft for the purposes of the Railway Labor 
Act and that no dispute over representation existed em¬ 
bodied no error of law’. 

What, indeed, is the final score? We have a labor organi¬ 
zation appealing from a judgment, designating the Saint 
Paul red-caps as a separate class and not as being a part of 
a craft w’hich it represents, and requiring the Mediation 
Board to certify the unanimous choice of this separate class, 
the United, as the bargaining agent for these “red-caps.” 
The Mediation Board perfects no appeal from this judg¬ 
ment. The Brotherhood, how’ever; admitting that these 
“red-caps” cannot join their organization, admitting that 
the “red-caps” have never designated it as their bargaining 
agent, admitting the unanimous choice of the “red-caps” 
of The United as their bargaining agent, facing a factual 
finding by the Trial Justice supporting these admissions and 
finding additionally that the said Brotherhood is not as a 
matter of fact the bargaining agent for these red-caps; asks 
this Appellate Tribunal to disturb this judicial decision and 
by so much to defeat the very purpose of the Railway Labor 
Act, to violate the Constitutional rights of these appellees, 
and to reinstate an administrative fiat—unconstitutional, 
arbitrary’, unreasonable, and entirely unsupported by sub¬ 
stantial evidence. 

Concluding our summary, let us hark back to the Appel¬ 
lant’s Brief in which it is stated the case “hinges on the 
single issue of the propriety of the action of the lower Court 
in setting aside the decision made by the Mediation Board, 
w’hich decision w’as to the effect that the station porters of 
the Saint Paul Union Depot Company did not constitute a 
class or craft of the employees w’ithin the meaning of the 
Railway Labor Act. We contend that is not the single issue. 
The tw’o main issues in this case are these: Are the em¬ 
ployees denominated as “red-caps” represented by the 
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Brotherhood of Railway and Steamship Clerks, et al., and if 
1 so, was it their own choosing; and secondly, if not, have 
their Constitutional rights been invaded. 

We respectfully maintain that the Act was passed for the 
benefit of the employees and not for the benefit of the bar¬ 
gaining agencies or employers (Section 2 (Fourth) of the 
' Act (45 U.S.C.A., Section 152, Fourth)), which provides: 

“Employees shall have the right to organize and bar¬ 
gain collectively through representatives of their own 
choosing. The majority of any craft or class of em¬ 
ployees shall have the right to determine who shall be 
the representative of the craft or class for the purposes 
of this chapter. . . .” 

Therefore, it necessarily results that in order for a class 
or craft to be properly legally represented they shall have 
a right to vote for the bargaining agent. On the evidence 
in this case it is a demonstration that the appellees have 
' never been represented by the Brotherhood, et al., and if 
the Mediation Board’s decision is to be upheld it would 
deny to them the right to choose their own representative 
for collective bargaining under the Railway Labor Act. 
In our opinion it would have not only been impracticable, 
but illegal to lay down lines of craft or class in the bill and 
thereby compel employees to join a limited craft or class 
organization in order to exercise the rights of collective 
bargaining. So the underlying principle written into the 
Act was the right of self-organization. This intent was writ¬ 
ten into Section 2 of the Act, as amended, and provides that 
one of the general purposes of the Act is— 

“to forbid any limitation upon freedom of association 
among employees or any denial, as a condition of em¬ 
ployment or otherwise, of the right of employees to 
join a labor organization. ...” 

In this connection it is to be noted that these employees 
have no freedom of association among the other employees 
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of this craft or class, but admittedly they cannot belong to 
the organization which purports to represent them. There¬ 
fore, we maintain that in this case if the application is had 
to these forty-five individual “red-caps” as determined by 
the Mediation Board that they would be denied their prop¬ 
erty rights without due process of law and would be viola¬ 
tive of the Fifth and Fourteenth Amendments to the Con¬ 
stitution of the United States. 

Counsel for the appellants seek to bring this case within 
the decision of the National Federation of Bailwav Workers 
v. National Mediation Board, 71 App. D. C. 256,110 Fed. 2d 
529. That case has no place or relation to the question here 
involved. The only thing decided there was that a bargain¬ 
ing agent may represent a craft or class, provided that craft 
or class so desired though the members thereof did not 
belong to the bargaining agency. 

In this case it is admitted that the members “red-cap” 
cannot belong to the Brotherhood, et al., nor are they de¬ 
sirous of having the Brotherhood represent them. In other 
words, if they are represented by the Brotherhood it would 
be against their will and desire and under conditions that 
were absolutely in control of an agency that did not permit 
them to have anything to say with regard to carrying out 
into operation hours of work or anything pertaining to the 
contract. This is not in accordance with our American 
policy. The cases on this point are practically at one, and 
may be read. It would be supererogation on our part to 
attempt to cite them. 

The Negro is an American citizen and by the Constitution 
of the United States is endowed with the fundamental rights 
of citizenship guaranteed in the American Declaration of 
Independence, which, as contended by Mr. Justice Wash¬ 
ington in Corfield vs. Coryell, Fed. Cases No. 3230, included 
the right to make contracts. The rights of citizenship are 
not relative but under the Constitution apply equally to all 
citizens. The violation of such rights is more than personal 
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or racial, it is civil and thereby degrades not merely the 
American Negro but with him American citizenship. 

The exact point under discussion here has not been de¬ 
cided in these labor cases by this or any other Court, but 
that question in the final analysis will have to be met if 
the principles of our government stand and the Constitution 
of the United States prevails over the personal prejudices 
and ambitions of man. The tendency of the times is written 
in the teeth of the Brotherhood’s attitude towards persons 
of color. The Fair Employment Practices Committee, Ex¬ 
ecutive Order No. 8802, appointed by the President of the 
United States, has made it compellable for the manufac¬ 
turers and employers of this country to cease discriminating 
against persons in work on account of color. It \rould be 
a sad state of affairs if organizations of the character of 
the Brotherhood would say to persons of color that they 
shall not belong to its organizations, though in spite of your 
will you shall be bound to an agreement or contract in 
which you have no word with regard to the making thereof. 

In other words, if the action of the Mediation Board be 
carried out it would mean to these forty-five Negroes—you 
shall not have the rights of other men to make contracts 
or select agents to make contracts of your own choosing, 
not because you have violated any laws, human or divine, 
or have done anything to make you bad citizens, but because 
you are what God made you, and because we consider our¬ 
selves your natural superiors no matter what our habits 
or our quality, but because our complexion is different. 
Our position is that the Board’s decision is void, not 
“simply” because the persons against whom it is sought 
to keep out of the organization are Negroes, but because it 
is contrary to the genius of our American institution, to 
the spirit of the Constitution, and to the peace, quiet, good 
order, unity, harmony and dignity of the people of the 
United States. 

The attack is made on the decision of the Board in this 
particular, because it is opposed to the fundamental prin- 
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ciples on which our government rests; that all men are 
created equal and that they are entitled to the protection 
of their lives, their liberty, and their property. It is be¬ 
lieved that our Courts will not, by their decrees, effectuate 
a purpose which destroys our cherished traditions and 

which would tend to create a svstem of caste. The moment 

• 

that there is a differentiation in our Courts between white 
and black, Catholic and Protestant, Jews and non-Jews, 
hatreds and passions will inevitably be aroused, and that 
which has been most noble and exalted in American life 
will have been shattered, great as are the mental and spir¬ 
itual suffering of those against whom the shaft of prejudice 
and intolerance are aimed. The lasting injury is, however, 
inflicted upon the civilization of the country which connives 
at a differentiation solely on account of color, such as that 
which have been rendered by the Board in this case. 

On Friday, December 25, 1942, the New York Herald 
Tribune, in an editorial entitled—“The Right to Work” 
observed, among other things: 

“. . . Negroes are called to the military services to 
risk their lives in exactly the same proportion as are 
other Americans. They have no more choice about 
that than have others; but had they choice, every indi¬ 
cation is that they, too, would choose to serve their 
country at whatever risk. They would choose also to 
respond to the country’s great need for man power 
to supply the war machine which is now our only guar¬ 
anty that America may go on to the goals long since 
set for itself by a young, triumphant and freedom-lov¬ 
ing nation. The right which is theirs to participate, 
to assume their part of responsibility for the country’s 
future, has been guaranteed by law, re-affirmed by Pres¬ 
idential decree forbidding discrimination in ‘vocational 
and training programs for defense production,in defense 
industries and in the Federal Government.’ Yet preju¬ 
dice, which is for many only a parroted habit of mind, 
still stands in the way of their employment. . . . This 
is notwithstanding the fact that the history of the 
Negro in industry has proved him a capable worker. 
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To counter this prejudice, which has heretofore caused 
many industrial personnel managers to sidestep trouble 
by blanket discrimination against Negroes, the New 
York State War Council has issued for their use a 
pamphlet advising on ways and means of integrating 
Negro workers in war plants. . . . The problem is, 
says the pamphlet, ‘just another task which manage¬ 
ment can solve.’ It is also just another task which 
workers, men and women of America, can solve. They 
will solve it because America must win the war; they 
will solve it also because without solving it America 
has not yet given in practice that equality of opportu¬ 
nity which is at once the faith and the strength of this 
democracy.” 

We respectfully submit that the decision of the Court 
below is in consonance with this American trend and should, 
therefore, be affirmed. 

Respectfully submitted : 
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